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TAXATION OF NO PAR VALUE STOCK 


HE authorization by statutes of more than twenty states of 

the issuance by industrial corporations of stock without 

par value and the growing use of this class of stock have resulted 

in problems of taxation which were somewhat briefly touched on 

in a previous article." Meanwhile, further experience has indi- 

cated, and cases since decided have emphasized, the desirability 
of a more critical analysis of the subject. 


Before the adoption of the no par statutes, the tax laws, as 
well as the general corporation iaws, were naturally designed with 
reference to par stock only. Stock could ordinarily be issued 
only for its par value, and there was nothing inherently unfair in 
assuming that it was worth par for tax purposes, certainly on 
organization and original issue. The New York court, however, 
had decided that for stock transfer tax purposes, stock of one 
par value could not be treated equally with stock of another par 
value without violating constitutional’ provisions.’ 

In order to avoid rewriting the whole general corporation laws 
of the states adopting the no par value statutes, the legislatures 
in a number of cases endeavored to make the new authorization 
compatible with existing laws by provisions to the effect that 
wherever the par value of stock was required to be stated (as for 
instance in certificates of amendment of the certificate of in- 





1 Cornelius W. Wickersham, “ The Progress of the Law on No Par Value 
Stock,” 37 Harv. L. Rev. 464. . 
2 People ex rel. Farrington v. Mensching, 187 N. Y. 8, 79 N. E. 884 (1907). 
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corporation, increasing or reducing the capital stock), the number 
of no par shares issued or outstanding should be stated in- 
stead,*® and by similar provisions for fitting in the new sections 
with the general scheme of the existing laws. As to what must 
be received for no par stock by the corporation, the statutes fre- 
quently provide that the stock may be issued for such consider- 
ation as the directors shall determine, due regard being had to 
provisions contained in some statutes requiring the receipt of a 
stated amount, as, for instance, not less than $5 per share.* 

The legislatures have plainly been at a loss as to the best 
method of adjusting the tax laws to the amendments authorizing 
the new stock. As the Massachusetts court said, 


“ Tt was a practical legislative question how to deal with a somewhat 
perplexing problem.” ® 


The problem is not so difficult where a stated amount in dollars 
per share is required. But where the shares may be disposed 
of without requirement as to the consideration received, the diffi- 
culty is accentuated. Par value stock might be presumed, for 
tax purposes, to be worth par, but there can be no such presump- 
tion in the case of stock without par value. 

Two solutions have been commonly tried. One is to tax 
according to the number of shares, usually at the same rate as on 
shares of $100 par; and the other is to impose, for purposes of 
taxation or of certain taxes such as organization fees and fran- 
chise taxes,° but for those purposes only, a fictitious value on 
each share. 

While these laws stand, there is danger to incorporators, who 
may find themselves called upon to pay organization, license, 
and, later, franchise taxes on a basis far in excess of the true 
value of their shares. Thus, if shares are to be issued on a low 
capital basis per share, the tax may be relatively high, and the 
practising lawyer must have this in mind, for it may result in 
unexpected expense. A plan of corporate organization involving 
the issue of a large number of shares of a deferred common stock 

8 See, ¢.g., Delaware. See 1923 Det. Gen. Corp. Laws, § 4a. 

4 See, ¢.g., Illinois. See 1921 Itz. Rev. Srat., c. 32, $32. 

5 American Uniform Co. v. Commonwealth, 237 Mass. 42, 45, 129 N. E. 622, 


623 (1921). 
® As Delaware. See 1923 Det. Gen. Corp. Laws, § 4a. 
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without par value, which is not expected to pay dividends during 
the early years of the business, may well require amendment if 
annual taxes have to be paid on the valuation basis of one hun- 
dred dollars a share. However, because of the nature of no par 
value stock, the validity of such taxation is open to serious doubt, 
and a better solution is required which will not lead to general 
dissatisfaction and litigation. A consideration of the kinds of 
taxes involved will show this. 


FRANCHISE TAXES _ 


Where a franchise tax is laid‘on or measured by the issued 
no par value stock without regard to its actual value, it would 
seem to be clearly unequal and objectionable. 

For instance, a company with twenty times the amount of 
business and property of another would pay the same tax if both 
had the same number of shares. Two companies having the 
same amount of business and property would pay different taxes 
if they had a different number of shares. In view of the fact 
that the tax is one on the privilege of continuing to do business 
as a corporation, and is usually, and properly, based on that 
proportion of the stock which is supposed to represent the busi- 
ness done and property located in the taxing state, the inequality 
produced by taxing according to the number of shares or fictitious 
value is unreasonable, and should render the tax invalid. It was 
so held in New York in the case of a foreign corporation,’ the 
court saying that the compulsory valuation of $100 a share of 
stock without par value required by the statute was entirely 
arbitrary and would necessarily result in unequal taxation, since 
it required corporations whose issued stock was worth $5 a share 
to pay the same tax per share as corporations whose shares were 
each worth $1,000. The fundamental idea of no par stock is to 
get away from the dollar mark. Here is the state putting it 
back for its own purposes. Not only is the value fictitious, but, 
while common as to par stock among larger corporations, it is 
higher than either the face or the actual value of the common 
shares of many others. 





7 People ex rel. Terminal Corp. v. Walsh, 202 App. Div. 651, 195 N. Y. Supp. 
184 (1922). See C. W. Wickersham, supra, 37 Harv. L. Rev. at 471. 
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The plea of convenience does not furnish an adequate excuse, 
for laws taxing according to value are no longer uncommon, The 
Federal Issue Tax is based on the value of the share, and the 
Capital Stock Tax upon the fair value of the capital. The vice 
of the franchise tax is that it levies the same tax on shares of 
different actual values, and is thus unequal and discriminatory. 

These arguments were disregarded in a recent western case, 
where a fictitious value of $25 a share was upheld for franchise 
tax purposes.* The court seemed to think that as the statute 
applied equally to all corporations with no par stock, whether 
domestic or foreign, it was unobjectionable, and that, granting 
that it made a difference between such corporations (in other 
words, that it was of unequal application), this result was due 
to the company’s voluntary act in accepting the statutory basis 
of value rather than in expressing a value on the face of the 
certificate. 

One would have thought this argument long ago disposed of. 

The court said: 


“The state has the power to fix the method of ascertaining the 
value of a franchise and imposing a tax on that basis, if it is a fair 
and just basis.” ® 


But is it a fair and just basis? It does not seem so. 

The franchise tax being one on the privilege of doing business 
in corporate form, it should, if measured by the outstanding 
stock of the corporation, bear some relation to its true, rather 
than its fictitious, value. Otherwise it is bound to result in 
discrimination. 

The same rule should apply to domestic corporations, since 
there is no essential difference in the nature of the privilege. 
While it may be true that the right to do business in corporate 
form with stock without par value is one that is granted by the 
state of incorporation, this is not an adequate reason for unequal 
taxation as between corporations of the same class. 

It seems clearer still that a tax upon the authorized no par 
stock of a foreign corporation is objectionable, unless there is 
some relation between the value of the franchise and the amount 





8 State v. Margay Oil Corp., 269 S. W. 63 (Ark., Feb., 1925). 
9 At p. 65. 
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of the tax. Where this principle is not borne in mind by the 
legislature, the statute is of doubtful validity. The history of 
the tax laws of Massachusetts is illuminating. The excise tax 
imposed in 1909 *° on certain classes of foreign corporations, was 
to be assessed by the tax commissioner, and was of a stated per- 
centage of the par value of the authorized capital stock, not in 
excess, however, of the sum of $2,000. This was upheld by the 
Supreme Court of the United States in Baltic Mining Co. v. 
Massachusetts. In that case, the two companies concerned 
were shown to have assets largely in excess of their authorized 
capital, but the Court said that the latter was only used as the 
measure of a tax in itself lawful. 

In 1914, however, Massachusetts removed the $2,000 limit, 
and, as so changed, the law was held invalid with respect to the 
International Paper Company, a foreign corporation doing an 
interstate business including the operation of a paper mill in 
Massachusetts. Comment was made that the state court in hold- 
ing otherwise failed to observe the restricted and limited grounds 
of the ruling in the Baltic case. The removal of the maximum 
limit of the amount of the tax was emphasized.’* 

At the same term, the Court had declared invalid a Texas 
statute which required a foreign corporation as a condition to 
engaging in business in Texas, to pay a permit tax based on its 
entire authorized capital, and a franchise tax based on its out- 
standing capital plus its surplus and undivided profits.* The 
company was engaged in both interstate and local business in 
several states, and of its gross sales and receipts for the year 
preceding the suit, only about two and one-half per cent had any 
relation to Texas, and of this, approximately one-half was inter- 
state in character. It was held that the Texas statute placed a 
direct burden on interstate commerce and also taxed property 
and rights beyond the confines of the state and not subject to its 
jurisdiction. 

Nevertheless, with all of the foregoing cases before it, the 
Supreme Court of Massachusetts held in American Uniform Co. 





10 See 1909 Mass. Srat., c. 490, pt. III. 

11 231 U. S. 68 (1913). 

12 International Paper Co. v. Massachusetts, 246 U. S. 135 (1918). 
13 Looney v. Crane Co., 245 U. S. 178 (1917). 
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v. Commonwealth that the statute of 1918, providing that stock 
without par value should be considered as having a par value of 
$100 for the purpose of assessing the excise tax, was valid, and 
that the principles of the International Paper case did not apply, 
because the act provided for a maximum limit of $2,000 (the 
1914 act removing the limit, having been repealed). The 
Baltic case is cited for the proposition that the statute is not a 
property tax and is not regulative of interstate commerce. The 
court says that a fixed excise of $2,000 doubtless might be 
charged each foreign corporation for the privilege of doing a 
local business without violating the United States Constitution. 
One must challenge this statement, for the tax would be of un- 
equal application with respect to the value of the privilege taxed. 
The court also says that it would have been unfair to other, cor- 
porations, the actual value of whose stock was less than par, to 
establish the actual value of the stock of this class of corpora- 
tions as the measure of the excise, and that to do so would open 
the tax to attack on the ground of taxing property outside the 
state. It was thought that the rule worked no disparity between 
corporations with, and those without, stock of par value, but was 


an approximation to equality between the two. 


“Tt is not easy to perceive any more equitable way of dealing with 
a somewhat puzzling and difficult question than that adopted by the 
Legislature.” +5 


But the more equitable and fair way of dealing with the sub- 
ject is clearly indicated in the recent decision of the Supreme 
Court of the United States in October, 1924, in the case of Air- 
way Electric Corp. v. Day.*® Here the Court held invalid an 
Ohio statute imposing on foreign corporations having no par 
common stock an annual franchise fee of five cents a share on 
the proportion of the number of shares of authorized common 
stock represented by property owned and used and _ business 
transacted in the state. The corporation was authorized under 
its Delaware charter to issue 400,000 no par shares, of which 





14 Supra, note 5. 

15 237 Mass. at 47, 129 N. E. at 624. The Baltic Mining Co. case, so far as it 
attached significance to the $2,000 maximum, has since been disapproved. Alpha 
Portland Cement Co. v. Massachusetts, 268 U. S. 203, 218 (1925). 

16 266 U. S. 71 (1924), noted in 38 Harv. L. Rev. 361. 
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200,000 were common and 200,000, founders’ stock. It had paid 
its initial fee for the privilege of doing business in Ohio and had 
obtained a certificate. It had also received from the Commis- 
sioner of Securities authority to sell its stock at $7 per share. 
When it filed its annual report in 1921, it had 50,485 shares out- 
standing of the admitted value of $7 per share. All of its prop- 
erty was in Ohio. The state contended that the corporation 
should pay a tax of five cents a share on the whole of its author- 
ized stock. The lower court reduced this by the number of 
shares attributable to interstate business. The Supreme Court 
held that the inevitable result of the statute was to tax interstate 
commerce wherever the number of authorized shares exceeded 
the number of outstanding shares represented by the property 
and business in Ohio, as in this case where all the business and 
property were represented by the fifty thousand odd shares of 
outstanding stock. But it was also held that the tax was arbi- 
trary and in violation of the equal protection clause of the Four- 
teenth Amendment. The Court truthfully says that the number 
of no par value shares of a corporation is not an indication of 
the amount of its capital (each share representing merely an 


aliquot part of the assets), that those which are not subscribed 
or issued have no relation to the privilege held by the corpora- 
tion in Ohio, and that the act in its practical operation does not 
require like fees for equal privileges held by foreign corpora- 
tions in Ohio under the same circumstances. 


“The number of shares not subscribed or issued has no relation to 
the privilege held by plaintiff in Ohio, and it is not a reasonable meas- 
ure of such a fee. ... Unless, under the laws of the States where 
organized they chance to be authorized to issue the same number of 
non-par value shares, the annual franchise fees imposed on foreign cor- 
porations having the same amount of property and business, and exer- 
cising the same privileges in Ohio will not be the same; and the charge 
imposed on one may be many times that made against another. . . . 
It is clear that the mere number of authorized non-par value shares 
is not a reasonable basis for the classification of foreign corporations 
for the purpose of determining the amount of such annual fees. Such 
a classification is not based on anything having relation to the purpose 
for which it is made.” 1” 





17 At pp. 83-85. 
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In the light of this decision, it can no longer be said that fran- 
chise taxes are mere excises which need not bear a relation to 
the value of the capital stock of a corporation. The decision 
seems also inconsistent with the ideas of the Massachusetts court 
that it is unfair to establish the actual value of the stock of this 
class of corporations as a measure of the excise. Moreover, if 
to do so is to open the statute to attack as attempting to tax 
property outside the state, then that is a reason for taxing differ- 
ently rather than for upholding a statute offending against other 
constitutional provisions. But if the act should tax on the basis 
of the proportion of the issued and outstanding stock represent- 
ing property and business wholly intrastate and take the real 
value of the stock as the measure, there would be no consti- 
tutional objection. As noted in the previous article, Massa- 
chusetts has amended its law so as to provide that the excise tax 
on corporations, domestic and foreign, whether with or without 
no par value shares, shall be based on their fair cash value.** 

While the Federal Supreme Court says that it does not hold 
that the charge must be measured by the value of the privilege 
for which it is imposed, yet some relation to the value is a 
reasonable requirement. And this the Court declares. Indeed, 
by Ohio law, says the Court, a tax on privileges and franchises 
cannot exceed the reasonable value of the privilege or franchise 
originally conferred or its continued annual value thereafter.’® 
There can be no proper relation if the franchise tax is based on 
the number of shares authorized by the home state, for that 
number bears no relation to the value of the privilege sought to 
be taxed. Value depends on the property owned and the busi- 
ness done in the taxing state. The tax bears no relation to the 
value or amount of the capital, property, or business. There 
seems to be no difference in principle between a tax of so many 
cents a share and one based on a percentage of par value, the 
no par shares being considered as if they had a certain stated par 
value. Each is a tax measured by the number of authorized 
shares rather than by value. 

But suppose the Airway Company had been organized under 

18 See 1921 Mass. Gen. Laws, c. 63, §§ 32, 39. See also C. W. Wickersham, 


supra, 37 Harv. L. Rev. at 473. 
19 266 U. S. at 83, citing Southern Gum Co. v. Laylin, 66 Ohio St. 578, 64 


N. E. 564 (1902). 
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the laws of Ohio, or that the question had arisen under the laws 
of Delaware, its home state. Cannot the state of incorporation 
tax on the basis of the authorized stock as a privilege granted 
to the incorporators? The Supreme Court expressly said that 
the company’s authority to issue stock or the number of shares 
it might have outstanding at any time did not depend on the laws 
of Ohio, but on those of Delaware, the state of incorporation. 
The question arose, and the validity of the tax on the author- 
ized capital stock of domestic corporations was challenged in 
Illinois in the recent case of Roberts & Schaefer Co. v. Emmer- 
son.”* The authorized stock was 1,000 shares of $100 par pre- 
ferred stock, and 10,000 shares of common stock without par 
value, issued as fully paid at $5 a share. The statute levied a 
tax of five cents on each $100 of the proportion of the authorized 
stock represented by business transacted and property located 
in Illinois, and provided that shares of no par value should be 
considered, for the purpose of the tax, to be of the par value of 
$100 per share. The company tendered $75 in payment of its 
annual franchise tax, which was refused and demand made 
(under penalty) for $550.** A mandatory injunction was sought 
to compel the Secretary of State to accept the smaller amount. 
The bill having been dismissed, the Supreme Court of Illinois, 
on appeal, upheld the statute and affirmed the decree.** The 





20 313 Ill. 137, 144 N. E. 818 (1924). 

21 Company claimed: State claimed: 
1,000 shs. Pfd. Stock 1,000 shs. Pfd. Stock 
X.05 10,000 “ Com. “ 


$50.00 11,000 
10,000 shs. Com. X.05 

x $5. stated value = $50,000. 
$550.00 


@ 5¢ per $100. 
25.00 


$75.00 

22 The writer’s information is to the effect that the court first handed down an 
opinion by Mr. Justice Thompson, holding the statute unconstitutional and void, 
and citing the Mensching case; but that application for rehearing was thereafter 
made and granted, and that the court thereupon reversed itself and affirmed the 
decree below as stated in the context, Mr. Justice Thompson dissenting. There is 
no record in the official reports of the first opinion, but a copy may be obtained 
from the clerk of the court. 
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court examined the Illinois General Corporation Act in consider- 
able detail and concluded that there was sufficient difference 
between par value and no par value stock to authorize this 
method of taxation, and that, therefore, the tax did not offend 
against the state constitutional provision that such taxes must be 
uniform as to the class upon which they operate. 

The obvious inequality which is bound to result between 
corporations having no par stock is thus overlooked. It might 
be argued that as the authority to issue shares is a privilege which 
may properly be measured by the number authorized, there is 
sufficient basis for taxing accordingly. However, the mere au- 
thority to issue stock does not become of value until its issue, 
and then value can be determined and the tax laid accordingly. 

One may agree with the court in theory that there is a dis- 
tinction between par and no par shares which may justify a differ- 
ent method of taxation. But while this permits the taxing of one 
on its par value and the other on its real value, as a reasonable 
discrimination, it does not follow that it justifies unreasonable 
and unequal taxation as between different corporations with no 
par stock. The court says that the legislature has in effect pre- 
scribed that corporations desiring to use no par value stock shall 
make that stock of such value in actuality as to bear a franchise 
tax computed upon a $100 valuation, or if the stock is not of such 
value, that the corporation shall bear the tax as one of the 
burdens of exercising the privilege conferred by law of using no 
par value stock. But this is to deny the advantages of issuing 
stock without par value. 

The court also says that the result is little different, in prin- 
ciple, from saying, as Section 32 of the General Corporation Act 
says, that no par value stock shall not be sold for less than $5 
nor more than $100 per share. It is submitted that there is no 
similarity between the fiction of calling no par stock $100 par 
stock for tax or any other purpose, and the restrictions as to the 
amount for which it may be sold. Moreover, under “ Blue Sky 
Laws,” no par value stock of one corporation may be issued and 
sold for $5 a share, while that of another may be issued and sold 
for $100 a share, yet both would pay the same tax for the privi- 
lege if they had the same number of authorized shares. 

“The issue here,” says the court, “is as to the distinction 
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between shares of stock having a par value and shares of stock 
having no par value.” And it concludes that because one may 
be issued and sold only for par, and the other for such consider- 
ation as the directors determine, within the statutory limits, the 
two classes may be differently taxed.” 

Whatever justification might be found for taxing par stock on 
its par basis in the fact it can be lawfully issued for par only 
and hence may be said to have that legal value, does not exist 
in the case of no par stock. We must conclude that the only 
just tax on no par stock is one that is measured by its value. 
The most practical way to determine this is by a tax on the value 
of the outstanding, rather than the authorized, shares. In view 
of the principles laid down in the Airway case, the decision of 
the Illinois court cannot be regarded as satisfactory. 


ORGANIZATION AND LICENSE TAXES 


Following the same thought as in franchise taxes, the laws of 
Delaware,”* Illinois,” and other states where organization taxes 
are based on the amount of the authorized capital stock, provide 
that no par shares shall be treated for this purpose as if they 
were of the par value of $100 each. Other states, such as New 
York *° and New Jersey,” provide for an organization tax of so 
many cents per share, with, in the case of the latter state, a mini- 
mum amount of tax. The validity of these statutes, under the 
principles of the Airway case, depends upon whether there is 
some fair relation between the value of the privilege of incorpora- 
tion and the amount of the authorized stock. The older statutes 
relating to organization of corporations with par value stock 
could be supported on the theory already discussed. But that 





23 The Illinois court (313 Ill. at 150, 144 N. E. at 823) refers to Detroit Mort- 
gage Corporation v. Vaughan, 211 Mich. 320, 178 N. W. 697 (1920), which is 
criticized in the previous article. See C. W. Wickersham, supra, 37 Harv. L. Rev. 
at 473. See also State ex rel. Standard Tank Car Co. v. Sullivan, 282 Mo. 261, 
221 S. W. 728 (1920); North American Petroleum Co. v. Hopkins, 1o5 Kan. 161, 
181 Pac. 625 (1919); Staples v. Kirby Petroleum Co., 250 S. W. 293 (Tex. Civ. 
App., 1923). 

24 See 1923 Dex. Gen. Corp. Laws, § 4a. 

25 See 1921 Inu. Rev. Srat., c. 32, § 96. 

26 See N. Y. Tax Law, § 180. 

27 See 1920 N. J. Laws, c. 170. 
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theory does not hold where a tax is based on the mere number 
of shares without regard to their par value. Inequality would 
result, as it clearly results from the methods adopted where stock 
has no par value. 

In the case of organization taxes, however, the question is not 
free from doubt, for there is reason in the argument that the 
home state may measure a tax for the privilege of incorporation 
by the number of authorized shares, and it is possible that such 
taxes will be upheld. 

It is submitted, however, that the principle governing in the 
case of franchise taxes should govern here, and that organization 
taxes should be based on something that bears a closer relation 
to the value of the privilege. This might be accomplished by a 
graduated tax on the true value of the stock as it may be issued 
from time to time. A small flat fee might be collected upon 
organization and later fees at stated periods within which the 
stock may have been issued, the amount being based on its actual 
value as reflected by the consideration received for it. 

In states where a stated value is required, the tax might fairly 
be based on the value so stated, following the analogy to the tax 
on corporations with par stock. And in either case, care should 
be taken by the legislature to avoid unreasonable classification 
as between the two classes. 

License taxes on foreign corporations, that is, the initial tax 
for the privilege of engaging in business in corporate form, pre- 
sent similar questions. In the Walsh case, the court held im- 
proper the imposition of a license tax where the tax commission 
computed it on the basis of $100 per share for the no par value 
stock of a foreign corporation. The statute provided that the 
measure of the amount of the capital stock employed in the state 
should be such proportion of the issued stock as the gross assets 
employed in business within the state bore to the gross assets 
wherever employed. The court said that there was no authority 
for the >a ara that the no par value stock had a value of 
$100 a share.** 

The principles already ‘ay lead to a similar result where 
the tax is on a portion of the authorized capital stock. 





28 202 App. Div. at 654, 195 N. Y. Supp. at 186. 
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TAXATION OF NO PAR VALUE STOCK 


FEDERAL IssuE TAx 


The Spanish War Revenue Act * imposed a tax of five cents 
on each $100 of face value, or fraction thereof, on the original 
issue of stock. This was repealed in 1902, but in 1914, was re- 
enacted in the Emergency Revenue Law.*’ It was evidently not 
long before the issue of no par stock began to be observed in 
Washington, as the law was amended in 1917 ** to provide for a 
tax of five cents a share on stock issued without face value, ex- 
cept that when the actual value was in excess of $100 a share, 
the tax should be five cents on each $100 of actual value or frac- 
tion thereof. 

The amendment was imperfect, because it resulted in the same 
tax where shares were issued for one dollar as for ninety-nine, 
and, moreover, taxed shares unequally as to value between the 
$100 steps. A further amendment was added in 1921,’ pro- 
viding that when the actual value was less than $100, the tax 
should be one cent on each $20 of actual value or fraction. The 
tax on par stock remained unchanged. 

The classification thus made favored no par shares over par 
shares, where the value, in the one case actual and in the other 
case par, was less than $100. But aside from the defects men- 
tioned, the legislation is important as a recognition, so far as it 
goes, of the real nature of stock without par value as represent- 
ing only an aliquot share in the net assets of a corporation, and 
an attempt to avoid the unequal classification involved in taxing 
it on a fictitious basis or without reference to value. 

The wording of the statute gave rise to the question whether, 
when actual value was not an exact multiple of $20, the tax was 
to be paid on the fraction as if it were $20 for each share issued, 
or only on the remaining fraction after charging each $20 of 
value with the tax. 

If, for instance, a corporation issued (on original issue) one 
certificate for 100 shares worth $22.50 a share, would the tax be 
one dollar and an additional one cent on each $20 of value over 





29 Act of June 13, 1808, § 6, 30 Sra. 451. 
30 Act of Oct. 22, 1914, $5, 38 Stat. 753. 
31 Act of Oct. 3, 1917, § 800, 40 SrarT. 310. 
32 Act of Nov. 23, 1921, § 1100, 42 STAT. 301. 
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$2,000, or would it be two cents on each share because of the 
fraction? The answer is to be found partly in the wording of 
the statute and partly in the nature of the stock. 

A Delaware corporation issued 48,000 additional shares of an 
actual value of $22.50 a share, represented by 132 certificates, 
and paid a tax of $542.38 based on the certificates. The Govern- 
ment demanded an additional tax of $419.62, which was paid 
under protest, and suit was brought to recover it. On demurrer, 
the court held that the tax was measured by the value of the 
certificate and not by the value of each share. The regulations 
contained this provision for certificates of par value stock, but 
not for certificates of stock without par value. The court said 
that stock having par value is presumed to represent the payment 
or transfer to the corporation of capital equal to the face value 
of the stock, whereas the issue of stock without par value in- 
volves no representation of value.** 


“The device of modern origin, dating from the year 1912, when the 
first statute of the kind was enacted in New York, was adopted. among 
other reasons, for the purpose ‘of avoiding the false representations 
sometimes involved in the issuance of par value stock. The very pur- 
pose of no par stock is that it shall be accepted at its actual, rather 
than at any alleged, value appearing on its face. It was therefore 
reasonable that in fixing the taxation for the two classes of stock 
Congress should make the alleged value the basis of taxation in one 
case, and the actual value the basis of taxation in the other. Except 
for this distinction, there was no apparent reason for a different treat- 
ment, and specifically there was no reason to tax in one case the frac- 
tional value of the certificate, and in the other the fractional value of 
the share.” ** 


The court also said: 


“Tt is not necessary to hold that the statute, as interpreted by the 
government, is so wholly arbitrary in its application as to amount to a 
confiscation of property, and therefore conflicts with the due process 
clause of the Fifth Amendment to the Constitution.” ** 


There is an intimation that the Government’s claim, if agreed to, 
might invalidate the statute, but the court adopted the other con- 





38 Commercial Credit Co. v. Tait, 2 F. (2d) 862 (D. Md., 1924). 
34 At p. 864. 35 At p. 865. 
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struction, saying that it is settled that where a particular con- 
struction of a statute would occasion great inconvenience or pro- 
duce inequality and injustice, that view is to be avoided if 
another more reasonable interpretation is possible. The demur- 
rer was accordingly overruled. This holding illustrates the prin- 
ciples which are applicable to all the questions discussed, and is a 
correct and scientific application of them to the facts of the case. 


Stock TRANSFER TAXES 


The federal tax on sales or transfers of par value shares is two 
cents on each $100 of face value or fraction thereof, and where 
shares are without par value, two cents on the transfer of each 
share. 

While the tax involves inequality between the two classes and 
also between shares of the same class, and is, therefore, unscien- 
tific, it is presumably not unconstitutional. Being in the nature 
of an excise, the requirement of Article I, Section 8, of the Federal 
Constit{ition is that it must be “ uniform throughout the United 
States.” But the uniformity so required has been held to be 
geographical uniformity and not intrinsic equality and uniformity 
as required by many state constitutions.*° A similar United 
States Stamp Act was upheld by the Supreme Court as not being 
a direct tax and hence not requiring apportionment.** Whether 
the present act would be considered confiscatory may be doubted. 

Very possibly in a majority of cases of sales of stock, whether 
par or no par, the tax is de minimis. But it is sometimes of im- 
portance in practise in larger reorganizations involving transfers 
of large blocks of no par shares of low value per share, and with 
similar state taxes, where they exist, may be a considerable 
burden. 

State transfer taxes, on the other hand, present constitutional 
questions under the equal protection clause of the Fourteenth 
Amendment or under state constitutions. Thus, in the Men- 
sching ** case, the New York Court of Appeals held unconstitu- 
tional a transfer tax of two cents on each share of $100 face value 





86 Knowlton v. Moore, 178 U. S. 41 (1900). 
87 Thomas v. United States, 192 U. S. 363 (1904). 
38 People ex rel. Farrington v. Mensching, 187 N. Y. 8, 79 N. E. 884 (1907). 
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or fraction thereof as placing the same tax on $10 shares as on 
$100 shares. Does the principle apply to transfer taxes on 
shares without par value which fail to take into account their 
actual value? The present New York tax is two cents a share. 
One may well ask if this tax is not also invalid for similar reasons. 
Are shares without par value the same as par value shares for this 
purpose? Perhaps not. A $10 share is certainly not a $100 
share. There is nothing on the face of a certificate for shares 
without par value to distinguish it from another as in the case 
of par shares. Bearing in mind that it represents a right to par- 
ticipate, upon dissolution, in the net assets of the corporation 
proportionately to the number of outstanding shares, it is obvi- 
ous, however, that a tax of a fixed sum per share involves a classi- 
fication between shares of different values, here as elsewhere. 

Prior to the decision in the Mensching case, the same court, in 
the Hatch case, had upheld the validity of a tax of two cents a 
share on each $100 of face value of stock, and this decision was 
affirmed by the Supreme Court of the United States.*° Mr. Jus- 
tice Holmes, in delivering the opinion of the Court, took occasion 
to say that although the inequality of the tax so far as actual 
values were concerned was manifest, it had to yield to practical 
considerations and usage, and that valuation was not the only 
thing to be considered. He said further: 


“ As was pointed out by the Court of Appeals, the familiar stamp 
tax of two cents on checks, irrespective of amount, the poll tax of a 
fixed sum, irrespective of income or earning capacity, and many others, 
illustrate the necessity and practice of sometimes substituting count for 
weight.” *° 


In the Mensching case, the New York Court of Appeals, com- 
menting on its earlier decision, said that the statute there under 
consideration made no discrimination between the shares of dif- 
ferent corporations founded on the accident of the amount for 
which they were issued, but taxed on the basis of a uniform 
amount of face value as the standard; and that the tax was meas- 
ured by $100 of face value, ascertained by counting the shares, if 





89 People ex rel. Hatch v. Reardon, 184 N. Y. 431, 77 N. E. 790 (1906), aff'd 
sub nom. New York ex rel. Hatch v. Reardon, 204 U. S. 152 (1906). 
40 At p. 159. 
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issued for exactly $100; by dividing each share into multiples of 
$100 if issued for more; or by adding the face values and divid- 
ing the sum into multiples of $100, if issued for less. If that is 
the real basis for the decision, then the Hatch case is scarcely a 
precedent for the question here considered. 

On the other hand, if it is true, as Mr. Justice Holmes says, 
that taxes of this nature may be levied without any regard to 
either face or actual value, then the statute is unobjectionable. 

In the Mensching case, the Court of Appeals said: 


“While it is true that the face value, which in multiples of one 
hundred dollars we held in the Hatch case to be a proper basis of classi- 
fication, does not necessarily indicate actual value, still it bears some 
relation thereto, but a share apart from its size or face value can bear 
no relation whatever to its actual value.” ** 


It may be objected that if transfer taxes on no par shares are 
held invalid unless measured by actual value, then they are un- 
workable, because neither buyers nor sellers can always ascertain 
the real value of shares. But this difficulty can be met by meas- 
uring the tax by the amount of the consideration paid or to be 
paid for the shares, that is, their purchase price, or, as was done 
in the case of the federal tax on sales of real estate, by the con- 
sideration or value of the property sold. In any event, the argu- 
ment of inconvenience is fundamentally unsound as against con- - 
stitutional requirements. 


SUMMARY 


Any legal justification for taxing par stock without reference 
to its true value falls with the dropping of a face value and does 
not apply to no par value stock. Equality and uniformity re- 
quire that wherever taxes must bear some relation to the property 
taxed, no par shares should be measured by their fair or true 
value and not by number or fictions. Partial recognition of this 
principle has been given by Congress in the provisions of the 
Federal Issue and Capital Stock Taxes, although not of the Stock 
Transfer Tax. Franchise taxes levied by the states are, it is 
believed, invalid under the Fourteenth Amendment, if not based 





41 187 N. Y. at 21, 79 N. E. at 887. 
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on real value of no par shares, whether measured by the author- 
ized or issued stock of domestic or foreign corporations. The 
illinois and Arkansas courts have, however, held the contrary.” 
Their decisions are believed to be unsound. The tax should not 
be measured by the authorized stock. There is no objection if 
a tax is based on the actual value of that portion of the issued and 
outstanding stock which represents the property and business in 
the taxing state so long as interstate commerce is not burdened, 
and this is a reasonable classification even if the same state taxes 
par stock on its face rather than its true value. 

It is believed that similar considerations should govern state 
organization and license taxes as well as state taxes on sales or 
transfers, although the organization tax may conceivably be valid 
even though measured by the number of authorized shares. 

Taxes based on the actual value of no par stock appear to 
rest on safe foundations, to be compatible with its nature, and to 
be least likely to produce constitutional difficulties. These prin- 
ciples may well be commended to legislatures about to authorize 
the issue of stock having no par value as well as to those engaged 
in amending existing laws. 

C. W. Wickersham. 


New York Criry. 





42 See notes 20 and 8, supra. 





INCOMPLETE PRIVILEGE 


INCOMPLETE PRIVILEGE TO INFLICT INTENTIONAL 
INVASIONS OF INTERESTS OF PROPERTY 
AND PERSONALITY 


I 


HERE is nothing better settled than that an act which nor- 
mally has certain legal effects may have very different ef- 
fects if done for some particular purpose. Thus, in the Law of 
Torts, an act which, if done under ordinary circumstances, would 
make the actor liable for invasions of another’s legally protected 
interests of which it is a legal cause, may_be done for certain 
purposes without liability for some or all of such invasions. 
And the fact that the act is done for certain of these purposes 
may, and usually does, have a further effect: the person whose 


interests are threatened with invasion may lose his immunity 
from liability for any harm done to the actor in_resisting the 
n lability 


threatened invasion. Thus, not only may the actor gain an 
immunity from liability, but he may gain a right to invade the 
other’s interest, resistance to which makes the other liable to 
him. 

.Where the immunity is in mitigation of a.liability which 
originally was imposed in the action of trespass without regard 
to anything but the fact that the act caused harm in some par- 
ticular manner, the actor, to bring himself within this exceptional 
immunity, was required to plead and prove the circumstances 
which entitled him to it." And the fact that the act done under 








1 This was not peculiar to the “ excuses” which were based on the fact that 
the act was done in defense or furtherance of the actor’s own interests or for 
some socially desirable purpose. The first step in the change from liability 
based on an act plus direct invasion of a legally protected interest to a liability 
based on the actor’s “ negligence” was taken by permitting the actor to escape 
liability by showing that he was “ utterly without*fault ” and that the plaintiff’s 
injury was due to “ inevitable accident.” The vast majority of American juris- 
dictions have for a long time required the plaintiff to prove that the act which 
caused him injury was at least “ negligent.” But in England, even as late as 1891, 
the defendant in Stanley v. Powell, 1 Q. B. D. 86 (1891), was required to prove 
that he had exercised due care in doing an act which had directly injured the 
plaintiff. 





308 HARVARD LAW REVIEW 


these circumstances had a different effect from a similar act done 
under other circumstances, particularly the most usually impor- 
tant fact that it destroyed or diminished the liability creative, 
or as it was usually termed the actionable quality of the act, 
gained a descriptive label and was said to “ justify ” or “ ex- 
cuse”’ a trespass or to give a “conditional” or “ absolute” 
“ privilege ” in slander and libel.* Since the circumstances were 
required to be pleaded and proved by the defendant, a “ justifi- 
cation,” “excuse,” or “ privilege” became an affirmative de- 

nse. There is now no difference between the effect of a “ justi- 
fication ” and that of an “ excuse,” and such differences as there 
may have been in their origin have been so completely ignored 
that the two terms are applied interchangeably, or in conjunc- 
tion, to the same situation. Therefore, these terms are dis- 
carded, and the term “ privilege,” which in Tort Law is usually 
restricted to actions of defamation, is used as including both 
“ justification” and ‘“Lexcuse” in so far as their effect is to 
preclude in whole or in part the existence of liability. 








2 When an interest protected from direct or intentional invasion by the 
action of trespass is unintentionally and directly invaded by an act deliberately 
done with the knowledge that it creates an appreciable risk of causing the in- 
vasion, the utility of the act to the actor and through him to society has been 
constantly weighed, consciously or unconsciously, against the harm it is likely 
to do in determining the actor’s liability in an action of trespass on the case. 
But the fact that the act is likely to do more good than harm is said not to 
“ justify ” or ‘ excuse” it or to make it “ privileged,” but to prevent it from being 
“negligent.” These terms, however, are not peculiar to defenses in actions of 
trespass, and the term “ privilege” is used in action on the case in libel and 
slander, and the terms “ justification” and “excuse” reappear in the modern 
cases in which the immensely important interest in economic advantage and 
opportunity is given legal recognition and is protected against intentional in- 
vasion. 

3 If the term “ privilege” denotes the fact that an act may be done for 
certain purposes without the liability which it would otherwise entail, it may be 
objected that this definition makes the existence or non-existence of liability for 
the legal consequences of an act, deliberately done without any intention of 
invading another’s legally protected interests, but with knowledge that it creates 
an appreciable probability of causing an invasion thereof, depend upon whether 
the act is, or is not, “ privileged.” It is submitted that immunity from liability 
in such cases does depend upon substantially the same considerations as give im- 
munity from liability for intentional invasions of similar interests. In both, the 
fundamental question is whether the good to be gained by the act is equal or 
superior to the harm which it must, or may, cause. In each the act is deliberately 
done; in the one, the actor pursues a course of conduct knowing, or under the 
circumstances under which a reasonable man would know, that it may invade 
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This article deals only_with the privilege to intentionally in- 


vade interests which were protected by liability enforced in the 
parent tort action of trespass, and which is a matter of affirma- 
tive defense to be alleged and proved by the actor to deprive the 
invasion of its otherwise actionable quality. And it discusses 
this privilege only in so far as is necessary to answer the ques- 
tion whether the purpose for which an act is done must change 
all the legal effects which it otherwise would have, or whether 
it may change only some of such effects. 








2 


In 1832, a dictum by Chief Justice Tindal in Anthony v. 
Haney * states that if an occupier of premises refuses on request 
to deliver to its owner a chattel taken by a third person and 
placed upon the occupier’s premises, “at any rate the owner 
might in such case enter and take his property, subject to the 
payment of any damage he might commit.” 





another’s interests; and in the other, he does the act with the intention of invading 
them. In each, his purpose is not to imperil or invade the other’s interests for 
the sake of so doing. In both, he does what he does to protect or advance his 
own interests or satisfy his own desires. 

The two situations differ only in that in the first case the interest of society 
in the utmost freedom of individual action compatible with a reasonable pro- 
tection to the interests of others often turns the scales in favor of permitting 
the act to be done without liability. And there is an additional factor which 
often operates in the actor’s favor,—his act creates merely a probability and 
not a substantial certainty of the invasion of the other’s interests. Clearly the 
extent of the probability that any harm will result from his act is as much a 
factor to be considered in determining whether the good to be gained by it 
outweighs the harm it involves, as is the value of the respective interests pro- 
tected or advanced on the one hand, and on the other hand threatened with 
invasion and the extent to which the respective interests are likely to be bene- 
fited or injured. Even assuming that the defendant’s interest is of slightly less 
value than that of the plaintiff, he may be permitted to do without liability an 
act which is certain to advance it even though it contains five chances out of 
a hundred of injuring a more important interest of the plaintiff, but he is not 
privileged to do it if the chances for and against injury reach or approach 
equality. 

Where the defendant intends to inflict the very invasion which his act causes, 
there is no room for such considerations. It is the bare value of the respective 
interests involved and the extent of the harm from which the act is intended to 
protect the one as compared with that which it is intended to cause to the 
other which determines the existence or non-existence of the privilege. 

* 8 Bing. 186, 193 (1832). 
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Nine years later in Chambers v. Bedell,’ a per curiam opinion 
by the Supreme Court of Pennsylvania, Gibson being then Chief 
Justice, contains a dictum to the effect that if a chattel is put 
upon another’s premises “ without the fault or consent of either 
party, the owner of the chattel may enter and take it peaceably, 
after demand and refusal of permission, repairing, however, any 
damage which may be occasioned by his entry.” 

In Ploof v. Putnam,’ decided in 1908, the plaintiff while sailing 
with his family in his sloop upon Lake Champlain was over- 
taken by a violent squall which threatened to swamp his boat. 
To prevent the destruction of the boat and of the lives of its 
occupants, he moored it to the defendant’s dock. The defendant 
unmoored the sloop which was driven upon the shore by the 
tempest, destroying the sloop and casting the plaintiff, his wife 
and children into the lake and injuring them. The plaintiff's 
claim contained two counts: ope_in trespass, charging that the 
defendant by his servant wilfully unmoored the sloop;—the other 
in_case, alleging that it was the duty of the defendant to permit 
the plaintiff to moor his sloop to the dock and to permit it to 
remain so moored during the continuance of the tempest, and 


alleging that the defendant in disregard of this duty wrongfully 
unmoored the sloop.’ The Supreme Court of Vermont in an 





5 2W.&S. (Pa.) 225, 226 (1841). 

6 81 Vt. 471, 71 Atl. 188 (1908). 

7 Depue v. Flatau, 100 Minn. 299, 111 N. W. 1 (1907); Texas Midland R. 
R. Co. v. Geraldon, 54 Tex. Civ. App. 71, 117 S. W. 1004 (1909); and Bradshaw 
v. Frazier, 113 Ia. 579, 85 N. W. 752 (1901), recognize a duty closely analo- 
gous to that alleged in the second count of the plaintiff’s declaration in Ploof 
v. Putnam. They differ from Ploof v. Putnam only in the fact that in them the 
plaintiff’s original entry upon the premises was by the permission or toleration 
of the defendant, but in all of them the plaintiff’s license had expired, or was, 
or could have been terminated had it not been for the peril to which its 
termination would subject the licensee. These cases hold that one who has 
entered upon premises with the occupier’s permission may not be ejected there- 
from if his own condition or the external conditions have so changed since his 
entry as to make his removal seriously dangerous to him. Substantially, they 
require the occupier to tolerate the licensee’s presence until he can be safely 
removed, and so give him a right to remain until this can be done. 

In Depue v. Flatau, the plaintiff, taken ill while at dinner in a lonely farmhouse 
during cold weather, was put out with as little force as was possible. In 
Texas Midland R. R. Co. v. Geraldon, it was held that the inconvenience in 
keeping a railway station open was not sufficient to justify turning out into a 
storm, far from any shelter, a woman who, having missed her train, was camp- 
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opinion in which it cites many instances of a privilege to enter 
another’s premises or to injure or destroy real or personal prop- 
erty for the purpose of saving life and even property from 
destruction, sustained both counts.* ; 
Two years later, the Supreme Court of Minnesota in_ Vincent 
v. Lake Erie Transportation Company,’ had before it the follow- 
ing facts: the defendant’s steamship was moored at the plaintifi’s 
dock for the purpose of discharging her cargo, evidently with the 





ing in the waiting room until the next train left on the following morning. It 
would seem that this case is extreme unless the weather was on the very point 
of clearing. In Bradshaw v. Frazier, it was held that a judgment entered in a 
statutory proceeding to oust a tenant holding over after his term had expired 
could not be lawfully executed if a member of the tenant’s family was so ill 
that his removal would éndanger his life. But the suspension of the owner’s 
privilege to eject a licensee or tenant after the license or term has expired, and 
the right of the licensee or tenant to remain until he can be safely removed are 
subject to the proviso that his continued presence is not likely to cause the 
occupiers of the premises an injury similar to which his removal would expose 
him. Thus it was held in Tucker v. Burt, 152 Mich. 68 (1908), 115 N. W. 722, 
17 L. R. A. (w.s.) 510, that a janitor, who, as such, was entitled to occupy a 
basement of an apartment house, might, when discharged from his position, be 
ejected although a member of his family was so ill as to make her removal 
dangerous to her, the illness being contagious and dangerous if contracted, as it 
was likely to be, by a tenant of one of the apartments. In such a case, the 
interests which are to be compared are no longer the mere convenience of the 
possessor and his dignitary right in the exclusive possession of his property on 
the one hand and the licensee’s interest in freedom from bodily harm on the 
other. The interest of the occupiers of the premises in their bodily security 
balance the interest of the licensee in his bodily security, and the possessor’s 
interest in the convenient use of his premises and his exclusive possession turns 
the scale in his favor. If, in Ploof v. Putnam, the mooring of the boat to the 
defendant’s dock had threatened to kill or seriously injure persons upon it, the 
owner would in all probability have been held privileged to prevent the mooring 
of the boat, notwithstanding the danger to its occupants. 

It is clear that a railway company may not eject even a “hobo,” stealing 
a ride on its through express, while the train is going ‘at fifty miles an hour, 
although this involves a toleration of his presence on the train until it reaches 
the next stop; and a captain of a vessel is not privileged to make a stowaway, 
discovered in mid-ocean, walk the plank, although he would be privileged to 
force him to leave the vessel by the same plank if it were a gangway to a dock. 

8 The court cited Campbell v. Race, 7 Cush. (Mass.) 408 (1851); Hyde v. 
Jamaica, 27 Vt. 443 (1855); Procter v. Adams, 113 Mass. 376 (1873); Morey 
v. Fitzgerald, 56 Vt. 487 (1884); Millen v. Fandrye, Poph. 161 -(1624) ; Henn’s 
Case, W. Jones 296 (1632) ; Mouse’s Case, 12 Co. 63 (1606); Dunwich v. Sterry, 
1 B. & Ad. 831 (1831); Y. B. 21 Epw. IV 64; Y. B. 21 Hen. VII 27; Y. B. 37 
Hen. VII pl. 26; Vuver’s Asr. “ Trespass,” K. a. pl. 1. 

® 109 Minn. 456, 124 N. W. 221 (1910). 
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consent of the dock owner. A violent storm arose and the vessel 
was constantly pounded against the dock. After unloading, she 
signalled for a tug, but nore could be obtained because of the 
severity of the storm. Those in charge of the vessel were there- 
fore confronted with the alternative of remaining fast to the 
dock with the obvious certainty of injuring it,or-permitting the 
boat_to drift away into a tempest, in which the court held that 
no master would have been justified in attempting to navigate 
his vessel, if he could avoid doing so. The master chose the 
first of these alternatives and the lines by which the boat was 
originally moored to the dock becoming chafed, he replaced them 
as they parted, sometimes with larger ropes. During all this 
time the pounding continued and eventually damaged the dock 
to the extent of $500. The court *® held that while “ the situa- 
tion was one in which the ordinary rules regulating property 
rights were suspended by forces beyond human control,” the 
defendant whe—had—“preserved_the-ship-at-the-expense_of of the 

7 : o.the dock owners to the extent of the 
injury inflicted.” The court cites Ploof v. Putnam with ap- 


proval, but says that “ if, in that case, the vessel had been per- 
mitted to remain, and the dock. had suffered-an-injury,we believe 
the shipowner would have been liable f ne.” The 
court further says: ‘‘ Theologians hold that a starving-man may, 


without moral guilt, take what is necessary to sustain life; but 
it could “hardly be said that the obligation would not be upon 


such a person to pay the value of the property so taken when he 
became able to do so. And so public necessity, in times of war 
or peace, may require the taking of private property for public 
purposes; but under our system of jurisprudence compensation 
must be made.” 

The majority opinion concludes as follows: “ This_is not a_ 

aS not 

case where life or-property..was.menaced by any object or thing 
belonging to the plaintiff, the destruction of which became neces- 
sary to prevent the threatened disaster, nor is it a case where, 
because of the act of God, or unavoidably the infliction of the 
injury was beyond the control of the defendant, but is one where 
the defendant prudently and advisedly availed_itself of the 

















10 Lewis, J., dissenting. And see United States v. Henry, 1 Black (U. S.) 
35 (1861). 
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plaintiff’s property for the purpose of preserving his own more 
valuable property.” 

These cases taken together hold that for the purpose of saving 
life or property from destruction, an act may be so far privileged 
as to deprive the person whose interest is invaded or threatened 
with invasion of the privilege which he would otherwise have to 
terminate or prevent the invasion and to preclude liability for 
the mere harmless invasion of the right of the owner to the 
exclusive possession of his property, but that it is not so far 
privileged as to relieve him from liability to pay for any material 
harm that he does thereby. This privilege may be described as _ 
incomplete. The only cases in which it has been recognized are 
cases in which the act in question invaded some one or other of 
the interests which a possessor of real property has therein. 
Its existence has not even been discussed in any case in which 
the interest invaded was one of personality, and in the cases in 
which personal property has been destroyed for the saving of 
life or of property of superior value, it_has usually been held 


that its owner must bear his loss. 


_—s 
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Obviously certain questions require an answer: 

1. Is, as has been asserted, the recognition of an incomplete 
privilege a mere error which as such should be repudiated even 
in the field covered by the cases which recognize this form of 
privilege? 

2. Is this incomplete privilege consistent with the fundamental 
reasons by which the existence of a privilege is determined? 

3. If so, is there any such difference between the nature of 
interests in real property and that of interests in personal prop- 
erty or interests of personality as to permit the existence of the 
“incomplete ” privilege to invade the one, but to require a 
denial of a similar privilege to invade the others. 

In his treatise upon the Law of Torts, first published in 1879, 
Chief Justice Cooley says of the dictum in Anthony v. Haney, 
“but if he (the occupier) were liable for any damages for the 
entry, it must be because the entry is unlawful, and in that case 
it might be resisted. There can be no such absurdity as the 
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right of entry and the co-existing right to resist the entry.” ™ 
This criticism is equally apropos of Vincent v. Lake Erie Trans- 
portation Company, and it is perhaps significant that however 
absurd such a result may have appeared to Chief Justice Cooley, 
it is expressly enacted as part of the German Civil Code of 
1900.” If then, there is an absurdity, it must be because the re- 
sult which Chief Justice Cooley criticizes is in conflict with the 
theories which he assumes to be the principles which determine 
the existence of a privilege at common law. 

It is difficult at the present day to understand the shock 
which the dictum in Anthony v. Haney gave to Chief Justice 
Cooley. The doctrine that liability to pay damages even for 
tangible and material injury to another’s legally protected in- 
terests can be imposed only as a penalty for culpable conduct 
has, to a large extent, given way in practice, if not so frequently 


in theory, to ‘the view that the purpose in law is to adjust-a 


loss_which has-already occurred_in_a manner which is fair to 


the e individuals concerned _and which accomplishes the maximum 
of social good with the minimum ofloss and inconvenience to 


them, and which incidentally affords as near as possible a defi- 
nite guide by which individuals may determine whether a par- 
ticular course of conduct will or will not subject them to liability. 

Upon one thing there is substantial agreement. An act in- 
tended to invade another’s legally protected interests is privileged 
only if done_to protect or adyance some public interest or an 


interest of the actor. Lithe act is done only for the protection 
of one_of the actor’s interests, it must be an interest of a value 
greater than, or at least equal-to, that of the-imterest_ invaded, 


or if the interests are similar, the harm which the act is appro- 
priate to prevent must be substantially equal to or greater than 
that which it is intended or likely to cause. There can be no 














11 Cootey, Torts, 1 ed., 52 n. 4; 2 abid., 3 ed., 66. 

12 “The owner of a thing has not the right to prohibit the interference of 
another with the same, if the interference is necessary to avert a present 
danger and the threatened damage compared to the damage arising to the owner 
from the interference is disproportionately great. The owner may demand in- 
demnity for the damage to him.” Grrman Civit Cope oF 1900 (Loewy’s trans.), 
$904. See 1 Cosax, LenRBUCH pes DEUTSCHEN BURGENLICHEN ReEcuts, 5 ed., 
344-345; 1 Crome, System pes DEUTSCHEN BURGENLICHEN RECHTs, 529 n. 29; 
1 ENDEMANN, LEHRBUCH DES DEUTSCHEN BURGENLICHEN RECHTS, 9 ed., 444 N. 34. 





INCOMPLETE PRIVILEGE 315 


social interest in individual freedom of action such as is often 
thrown into the scales to give immunity to the doing of an act 
which contains only a probability of harm to others. The act be- 
ing intended to invade another’s legally protected interests, it is 
obvious that society as a whole can have no interest in its being 
done unless the good which it is intended to do is at least equal 
to the harm it is likely to cause. But society in addition to its 
interest as protector and vindicator of the rights of its members, 
may have a more or less direct interest in the security of certain 
of the actor’s individual interests, greater than that which it has 
in the security of the interest invaded by the act. Thus, while 
society has, apart from its position as vindicator of the individual 
rights of its members, no particular concern as to whether one or 
another enjoys the possession of a piece of real or personal prop- 
erty, the wealth of society is the aggregate of the wealth of its 
members, and it therefore has an interest in the preservation of 
property. And while it is immaterial to it that A rather than B 
shall suffer a particular bodily harm, the life and efficiency of its 
citizens, Malthus to the contrary notwithstanding,-is-regarded by 
the State-as.more valuable than.anyinterest of property, particu- 
larly one which is of a.dignitary rather than material value even _ 


to_the possessor. 
Often when the interests of the individuals are equal, the 


additional public interest thrown into the scales tips the balance. 
in favor of a privilege. Often the actor has no direct personal 
interest to serve, and his act is privileged solely because of its 
utility to the public needs. 

But while all agree that the existence of a privilege is deter- 
mined by a comparison of the respective interests involved, there 
is a difference of opinion as to the reason why the preponderating 
value of the interests of the actor and of society deprives the act 
of its liability creative quality and makes resistance to it a 
source of liability. 

To one who, like Chief Justice Cooley, regards liability as. 


based exclusively upon fault, the purpose for which an act is 


done determines whether the actor is innocent or guilty.** The 

















18 The view that the existence of a privilege depends upon the guilt or 
innocence of the act has been fostered by the fact that many privileges are far 
more often invoked in criminal prosecutions than in civil actions. The purpose 
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weighing of the various interests involved is important in that 
it determines whether an actor is or is not unduly self-regarding, 
or is attaching undue importance to the public interests, in doing 
an act which inevitably or probably involves injury to another. 
But once the balance is struck his act is either innocent or 
guilty, lawful or unlawful. If it is innocent, it can subject the 
actor to no liability and, being lawful, resistance to it is unlawful 
and subjects the person interposing it to liability. If it is guilty, 
the actor must answer for all of its results which fall within the 
very vague category of proximate consequence and, being un- 
lawful, it may be resisted without liability. This concept is 
attractive from its apparent definiteness, but it leaves little room 
for the recognition of degrees of fault. 

Under the more modern view,.there is room for far nicer dis- 
criminations. Under_it, it may with perfect consistency be held 
thatthe interest of the actor which is served by his-act-may, as 
compared with that which is necessarily-or-probably invaded-by it, 
he of such value that he should.not.be.punished,-and-that_resist- 
ance should be discouragedbyimpesing-liability—upern—one_who 


resists, while at.the same time recognizing that the actor who 
commandeers another’s interest in aid of his own necessities 
should pay for any damage done thereto. Society has an interest 
in saving human life and property from destruction, but its only 
concern with the cost of salvage is that it shall be put upon him 
who, as between individuals concerned, should bear it. As be- 
tween the individuals concerned, it is obviously just that he 
whose interests are advanced by the act should bear the cost of 
doing it rather than that he should be permitted to impose it 
upon one who derives no benefit from the act. 








of a criminal prosecution is punitive. In the great majority of crimes, the 
criminal intent is essential. There are certain crimes, generally statutory, which 
Jook only to the preservation of society or its members, and in which, there- 
fore, the criminal intent is not required to be proved; but these are exceptional. 
Where the purpose of the proceedings is to punish the subjective criminality of 
the actor, it is natural that his guilt or innocence should be decisive: In so far 
as the actions which are still maintainable for the mere harmless invasions of 
dignitary interests are survivals of the punitive use to which the action of tres- 
pass was early put, these factors determine the existence of a privilege. But 
where the purpose of an action is the adjustment of a material harm inten- 
tionally caused to one man by another’s acts, the considerations which determine 
immunity from liability may properly be very different. 
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In maritime law, it is well recognized that if a part of the 
corsa Lé : he ] 
is ivided_amon cargo whose safety is 


secured. thereby. So the ship and cargo must pay salvage to 
those outsiders whose services save them from destruction. It 


may be objected that these are instances of a principle peculiar 
to maritime law, but it is here that the analogy to the well 
recognized common law principles which govern the exercise of 
the right of eminent domain becomes pertinent. Certain busi- 
nesses conducted primarily for private profit are so essential to 
the public good that the State’s right of eminent domain is dele- 
gated to them, but it has never been supposed that the public 
interest in these enterprises requires that private property neces- 
sary for their success should be taken without paying its full 
value. 

There is no danger that the burden of paying for the harm 
done by them will deter the performance of such acts as are 
necessary to secure the protection of individual interests in 
which society has this more or less indirect concern. _ It is in- 


conceivable that_a_ man will hold his life so cheap that he will 


prefer death to-payingfor the harm he does in saving it. If If 
the value of the property is so little that it is not. worth the. 








In Vincent v. Lake Erie Transportation Company, the sale 
case in which the plaintiff recovered damages for the material 
injury done his property by a privileged intrusion, the defendant 
knew that his intrusion was practically certain to injure the 
dock. But the language of the court in that case and of the 
dicta in Anthony v. Haney and Chambers v. Bedell clearly indi- 
cates that one who uses another’s property for his own pro- 
tection takes the risk of having to pay for the harm which his 
use does, irrespective of whether it is intended or probable or 
wholly unexpectable and unavoidable. 

However, a different situation exists where the act is done for 
the purpose of protecting or advancing interests which are of 
concern to individuals only in so far as they, being members of 
society, are concerned with its interests. In sucha case, since 


the benefit is solely social, there is no reason why one who-acts— 
as a.champion of the public should be required to pay—for the 
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ivilege of so doing. Thus one who injures another’s personal 
Oopera TOE purely public purpose should not and is not re- 
quired to pay for the harm he has inflicted, and therefore one 
amy nc Sitiesepaphr ee PgR. carr A 
property to prevent the spread of a.conflagration-ought-not,and 
is not, required to pay for the property destroyed.** Whether 
by some proceeding analogous to that under which maritime 
law enforces “ general average,” there should or should not be a 
liability imposed upon the community as a whole, or upon the 
property owners whose property is protected, is a different ques- 
tion."® So too, one who, by destroying.another-s-property, saves 
not_only. his.own life but also the lives of strangersin-whom he 
has no peculiar or personal interest,..should-net~-be—required—to 
pay_for the whole. of the.damage.done~by-ar-act~of-which—he— 
obtained only. a.small.part..of..the benefit.** 


4 


To sum up: the dicta in Anthony v. Haney and Chambers 
v. Bedell and the decisions in Ploof v. Putnam and Vincent v. 


Lake Erie Transportation Company, recagnize_a privilege, which 


can_best. be described as incomplete. S ivilege, while 
perhaps, as a matter of mere logic, inconsistent with the theory 
that fault is essential to liability, which.was_held_as_a matter 
of religious conviction by the lawyers of the Victorian Era, is 
perfectly consistent with the practice of the courts even during 
that period, and_is.in.striet-aecordwith-the-tendency-of-medern— 


decisions in cognate situations. There is, therefore, no reason 


a 














14 Maleverer v. Spinke, 1 Dyer, f. 32 (1537); Saltpeter Case, 12 Co. 12 
(1606) ; Surocco v. Geary, 3 Cal. 69 (1853); Bishop v. Mayor of Macon, 7 Ga. 
200 (1849). And see Dewey v. White, M. & M. 56 (1827) ; Newcomb v. Tisdale, 
62 Cal. 575 (1881). 

15 Cf. Bishop v. Mayor of Macon, supra, note 14, with Field v. City of Des 
Moines, 39 Iowa 575 (1874). As to statutory liability, see Mayor of New York 
v. Lord, 17 Wend. (N. Y.) 285, 18 Wend. (N. Y.) 126 (1837), construing 1806 
N. Y. Laws, c. 126, p. 397; N. Mex. Srar., Codification of 1915, § 3564, par 32; 
1923 VA. Gen. Laws, §§ 3133, 3134, 3135; 19023 Barnes W. Va. Cong, c. 47 A, 
§§ 0, 10, 11. And compare Hale v. Lawrence, 1 Zab. (N. J.) 714 (1848), with 
American Print Co. v. Lawrence, 3 Zab. (N. J.) 9 (1850). 

16 See Mouse’s Case, 12 Co. 63 (1606). 
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to restrict its application to cases in which the damage is done 
by a privileged intrusion upon real property. 

No good reason can be given why the interest which an owner 
of real property has in the physical condition of his land and 
the structures and vegetation thereon should be regarded as 
superior to that-which.an.owner..of personal._property | has in the 
physical condition of his chattels. There is no more reason why 
the privilege to meddle with personal property without the con- 
sent of its possessor should give the meddler a greater protection 
than the privilege to enter unasked upon real property. The 
only cases which may appear to conflict with the existence of 


n “incomplete ” privilege are cases where the actor destroyed- 
personal for the pr i ic i t, or for 


the protection of others than himself as well as of himself, and 
when therefore it may well appear unfair to make him bear the 
entire burden of the loss which he causes." 

There ‘are no cases which either recognize, or refuse to recog- 
nize an “ incomplete ” privilege where the actor intentionally in- 
vades an interest of personality. Such cases, while conceivable, 
rarely arise. It would seem, however, that the same principles 
should control if such a situation should come before a court 
for decision. 


Fundamentally, no legitimate distinction can _be—drawn—be-— 


tween interests of personality and interests of property. The 
interest which a man has itt béing free from obviously harmless 
but unpermitted physical contacts is as much a mere matter of 
personal dignity as the interest which a possessor of land has 
in keeping it free from harmless intruders is a matter of his 
dignity as owner or possessor. If the act is done for the salva- 
tion of the actor’s life or limb, or for the preservation of his 
valuable property, he should be no more liable for the harmless 
invasion of a merely dignitary interest of personality than for a 
similar invasion of a similar interest of property.** The liability 











17 See cases cited in notes 15 and 16. 

18 It is clear that one who is threatened with bodily injury otherwise than 
by some act of another—as by a force of nature, an animal for whose actions 
the other is not responsible, or by the act of a third party —may not inflict 
upon the other an injury equal, or closely approximate, to that with which he 
is threatened, no matter how impossible it may be for him to otherwise escape 
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for a harmless invasion of either an interest of personality or 
property is either punitive or compensatory. In so far as it is 
punitive,”® there is no reason why, if the good likely to result 
from an act is greater than the harm it is intended to cause, the 
actor should be punished either criminally by fine or imprison- 
ment, or by damages, whether labelled punitive or not, imposed 
in a civil action. And-clearly there is no more reason for impos- 
ing either punishment because the harm intended and done is a 
harmless invasion of a dignitary interest of personality rather 
than a harmless invasion of a similar interest of property. 





the threatened injury. There has been no civil action which deals with this 
situation, but it was held in Regina v. Dudley, 14 Q. B. D. 273 (1884), 15 Cox 
C. C. 624, (accord, United States v. Holmes, 1 Wall. Jr. 1 (C. C., 1842)), that the 
members of a shipwrecked crew, though threatened with imminent starvation, 
were not privileged to kill one of their number irrespective of whether the 
person killed would, together with his murderers, have died of starvation had 
he not been sacrificed to their needs. If the exigency in which his slayers were 
placed was not sufficient to relieve them from criminal punishment for his 
murder, a fortiori it would not relieve them from liability to pay compensation 
under a death statute for the benefit of his dependents. 

19 Whatever may have been the reasons which led to the introduction of the 
action of trespass (as to which compare George E. Woodbine, “ The Origins of 
the Action of Trespass,” 33 YALe L. J. 790, 34 ibid. 343, with W. S. Holdsworth, 
“ Libel and Slander,” 41 L. Quart. Rev. 137), there is good reason to believe that 
it was used soon after its introduction to afford a means by which acts which were 
in themselves breaches of the peace, or which tended to provoke breaches of the 
peace, might be punished by a private action brought by an individual aggrieved 
thereby. See Swayne v. Rogers, Cro. Car. 32 (1629). It would seem that the 
liability for the invasion of the merely dignitary interests of personality which is 
still imposed in actions of tort is a persistence of a liability which came into the law 
in this way. If so, the liability is still, in part at least, punitive. Such invasions 
do no actual harm. They cause no loss which is capable of valuation and so of 
being replaced by money damages. The liability for them can be regarded as 
compensatory only by conceiving of a legal, as distinguished from, an actual, in- 
jury, and by saying that certain rights of personality and property are so absolute 
that their mere invasion constitutes a legal damage or by recognizing the fact 
that, apart from their punitive purposes, they are given to satisfy the grievance 
which a defendant’s conduct created in the plaintiff which, if not satisfied, would 
lead to reprisals. After all, a grievance is merely a disagreeable emotional dis- 
turbance, and disagreeable emotional disturbances are not generally regarded as 
of sufficient consequence to make their infliction punishable by criminal pro- 
ceedings or a ground of liability in a civil action. It is significant that one of 
the few disagreeable mental emotions for which, standing alone, liability is imposed 
is the grievance caused by acts which are of the sort which, unless satisfaction can 
be otherwise obtained, lead to reprisals and therefore are likely to provoke breaches 
of the king’s peace. 
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If the liability for such an invasion is visualized as compen- 
satory, it is to secure compensation of a sort different from that 
which is paid for material harm. The damages paid do not 
represent the value of anything taken from the plaintiff, but are 
given to satisfy the grievance felt at the offense given by the 
defendant to the plaintiff’s sense of personal dignity. But even 
if it be assumed that the sense of grievance is a real though 
sentimental harm, and that the damages given to satisfy it are 
a money equivalent to the mental distress caused by it, there is 
no reason to distinguish between interests of personality and of 
property. In.~modern_times,-at-least;the-defendant’s conduct 


must offend a reasonable sense. of personal dignity,and-in_deter- 
mining what is reasonable,the law _does-not-applythe-standards- 
of the acutely sensitive.man of the middleages, but of the 


modern man, not prone to take offense where none is intended. 
A reasonable man does not feel that the offense, given to his 
personal dignity by a harmless touching of his person which he 
knows to be necessary to save the life and limb or valuable 
property of another, is substantially different in kind or degree 
from that given to his dignity as a possessor of property by a 
harmless intrusion under similar circumstances. If his sense of 
personal dignity is so extreme that he resents such a touching, it 
is as abnormal and unreasonable as is the exaggerated instinct 
of inviolable property right which resents such an intrusion. 

But as in the case of intrusion upon or injury to either real 
or personal property, the privilege of invading another’s interests 
of personality for the protection of life, limb or property should 
not extend so far as to relieve the actor from liability for any 
material harm done, no matter how small it may be as compared 
to the value of the interest protected by its infliction.” 





20 When the interest invaded is one of personality, the analogies to the mari- 
time law and to the exercise of a delegated right of eminent domain are, it is 
true, less close. The passengers whose lives are saved by the jettison of a part 
of a cargo are not required to contribute to the fund which is paid to its owner. 
And while in practice the State, even in time of war, does pay the full value 
of property which it takes or uses for its war purposes, it commandeers by draft 
the personal interests of its citizens without paying, and without liability to 
pay, the market value of their time and earning power, and without any but a 
moral obligation to compensate them or their dependents for wounds or death 
suffered in its service. 
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Whatever may have been the preference once shown by the 
common law to interests of property, the wind has definitely set 
in a different quarter. Not only is the old privilege of the land- 
owner to do as he pleases with and on his land, without a thought 
for the safety of intruders thereon, suffering a constant diminu- 
tion, but in new fields the interest in the safety of human life 
and limb is recognized as superior to no matter what interests 
of property. Thus a man does not forfeit his right of action by 
his contributory fault in deliberately subjecting himself to seri- 
ous danger for the purpose of saving a perfect stranger to whom 
he is bound only by the tie of common humanity from death or 
serious injury,” though he would be regarded as in contributory 
fault if he encountered a like danger for the purpose of saving 
even his own property from destruction.” 

Here, as in the case of privileged intrusions upon real property, 
a distinction must be drawn between those invasions of personal 





But even if human life is incapable of a valuation so accurate as to make its 
value available as a part of a fund out of which. the cost of the salvation of a 
common venture is paid, this affords no reason why one who, for the protection 
of his individual interests, has caused another bodily harm, should not be forced 
to make it good. It is probably too much to expect that either common law or 
equity — whether administered by a court of chancery or in a common law 
action ex quasi contractu —shall require all whose lives are saved to contribute 
to pay for the loss caused by their salvation. But the common law has never 
regarded its machinery as incapable of setting a value on bodily harm as an 
injury to be compensated by money damages. And while a public service 
enterprise has never been called upon to pay the value of an interest of person- 
ality commandeered under its delegated right of eminent domain, the right 
delegated to it is to appropriate only interests of property. It has never even 
been suggested that a public service company may intentionally inflict any 
bodily injury upon any individual, however lowly, no matter how essential its 
infliction may be to the proper performance of its public service function. 

21 Eckert v. Long Island R. R., 43 N. Y. 502 (1871); Wagner v. Inter- 
national Ry., 232 N. Y. 176, 133 N. E. 437 (1921); Brandon v. Osborne Garrett 
& Co., [1924] 1 K. B. 548; Bond v. Baltimore & Ohio R. R., 82 W. Va. 557, 
96 S. E. 932 (1918), and cases cited therein. 

22 Liming v. Illinois Central R. R., 81 Ia. 246, 47 N. W. 66 (1890). While 
the rule in Eckert v. Long Island R. R., supra, note 19, is today followed with 
substantial unanimity in every common law jurisdiction, many cases hold that 
one who deliberately braves danger to save property is guilty of contributory 
fault or, as is sometimes said, has voluntarily assumed the risk of the resulting 
injury. Crowley v. West End, 149 Ala. 613, 43 So. 359 (1907); Condiff. v. 
Kansas City etc. R. R., 45 Kan. 256, 25 Pac. 562 (1891); Cook v. Johnston, 
58 Mich. 437, 25 N. W. 388 (1885); Evesole v. Wabash R. R., 249 Mo. 523, 
155 S. W. 419 (1913); Seale v.. Gulf, C. & S. F. Ry., 65 Tex. 274 (1886). 
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interests which are done for the purpose of preserving only the 
interest of the actor and those which are inflicted for the purpose 
of protecting the public interest or of protecting others as well as 
the actor. If the act is done for such a purpose, the actor 
should not be required to pay for his privilege by bearing a loss 
from which he derives no personal advantage, or from which he 
gets only a small part of the advantage. 

As has been seen, the purpose for which an act is done may 
not only give the actor immunity from liability for the harm it 
does, but it may also make one who resists it liable for the harm 
which his resistance brings upon the actor. While the fact that 
the interest invaded is one of personality rather. than one of 
property should make no difference in the actor’s immunity, 
it does not of necessity follow that it may not decisively affect 
the legal consequences attached to resistance. It is compara- 
tively easy to determine when the value of a particular property 
interest of the actor is so far in excess of the value of another’s 
similar interest that the interest of society in the preservation 
of the actor’s property should make it improper for the other 
to resist an act intended and appropriate to preserve it. But 
there are no scales by which one bodily harm may be accurately 
weighed against another. In determining the force permissible 
in self-defense, a distinction is drawn between “serious ” bodily 
harm and bodily harm which is less than “serious.” But the 
one shades insensibly into the other and the line of demarcation 
is far from definite. It is unlikely that one threatened with 
bodily harm will be held to be deprived of his privilege to resist 
it because its infliction is obviously necessary to save the person 
attempting to inflict it from death or “serious ” bodily injury 
merely because the threatened harm is not itself “serious.” It 
is probable that the privilege of resistance will be lost only when 
the bodily harm threatened is out of all proportion small as com- 
pared with that which can only be prevented by its infliction, 
as where the infliction of a merely trivial bodily harm is obvi- 
ously intended and necessary to prevent death or the loss of a 
limb or member, or of its function. It is even more doubtful 
whether the law can attempt to weigh the value of a property 
interest against the interest in security from bodily harm. It is 
at least clear that the property interest involved must be very 
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great and the personal injury correspondingly small before sub- 
mission to the latter can be een for the protection of the 
former. 


5 


In Vincent v. Lake Erie Transportation Company, the court 


states that its opinion is_not.meant.to_ apply_to cases in-which 
life or property is menaced by any object or-thing-belonging-to 
the plaintiff, the_destr e- 
vent_ the threatened-disaster. 

This article follows the discreet limitation of that opinion and 
does not profess to discuss, or intimate any opinion upon, the 
extent to which the privilege to defend oneself against such acts 
of another as actually or apparently threaten injury to him gives 
immunity from the material harm caused thereby. ~Nor does 
this_article express any opinion.as to the soundness of the view, 
unanimously declared in the cases dealing with the situation, 
that_one_who.is privileged to. defend himself against another—is- 
not liable to_a.third.person.injured by his self-defensive act, 
unless_under_all_the-circumstances.itis.negligent-in_that_it sub-- 
jects third parties. to.an undue probability of injury. 


Francis H. Bohlen. 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES —A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


Ill. From THE Crrcuit Courts oF APPEALS ACT TO THE 
Jupici1aL CopE 


I 


XCEPT the abortive Federalist Act of 1801, the Circuit 
Courts of Appeals Act * was the first structural modification 
in the federal judicial ‘system since its creation a hundred years 
before. The Act issued after long legislative travail, and its 
authors hoped for their handiwork a permanence not unlike that 
of the First Judiciary Act. Their hopes were amply realized. 
Two decades elapsed before a drastic change in the federal judi- 
cial organization again occurs; and another fifteen years, before 
the distribution of power between the Supreme Court and the 
circuit courts of appeals is radically modified. The Circuit 
Courts of Appeals Act enjoyed this long life partly, at least, be- 
cause it increased the competence of the federal! courts, but only 
partly so. Inertia and habit are more far-reaching explanations 
of the survival of the Act of 1891, intact, for twenty years. Its 
framers, wise though they were, were not wiser than the archi- 
tects of the original federal judicial system, and no more 
prophetic. \ 

From the beginning, all legislation dealing with the organiza- 
tion of the United States courts has been subjected to two limita- 
tions. First, no matter what the structure of‘the courts or the 
distribution of the judicial power, the business of the courts is 
determined by the nature and extent of the predominant activi- 
ties of contemporary life. Secondly, legislation affecting courts, 
like all other legislation, discloses in practice aptitudes or conse- 
quences not contemplated by its framers and wholly absent from 
the intention of law-makers. The Circuit Courts of Appeals 
Act did not escape these limitations; it in fact strikingly illus- 
trates them. 





1 Act of Mar. 3, 1891, 26 STAT. 826. 
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Evarts and his associates were of course aware of the enormous 
industrial development and mounting export trade of the coun- 
try. Their legislative plans were directed to the growth of the 
- business of the courts corresponding to the expected growth of 
the business of the country. But they did not anticipate the 
great legislative energy throughout the country, both national and 
state, expressive of the vast increase in the regulatory functions 
of government. To be sure, the Granger legislation, the Inter- 
state Commerce Act, and the Sherman Law gave hints of what 
was to follow. But these enactments were intimations of the 
hindsight of the historian, rather than the foresight of the 
legislator — especially those legislators who fashioned the Circuit 
Courts of Appeals Act. The Interstate Commerce Act was put 
on the statute books in 1887. But not until 1903 did its vitality 
register itself on the dockets of the courts. Evarts was a mem- 
ber of the Senate which passed the Sherman Law as a response 
to the growing concern over what Roosevelt later denominated 
“ Big Business.” It was eight years before the Knight case * 
brought the Sherman Law for the first time before the Supreme 
Court, and then only to evoke a decision which, in the opinion 
of President Cleveland* and his Attorney General,’ practically 
put the law to sleep. Thus we find only three anti-trust cases 
instituted under President McKinley’s administration as against 
forty-four under President Roosevelt and eighty under President 
Taft. Following McKinley’s election, business had an enor- 
mous boom, inaugurating the modern era of large scale industry, 
with its consolidations, mergers and financial concentration and 
their counterpart of unionization. 

The Spanish-American War brought an immediate aftermath 
of litigation." Much more important, however, was the fact that 





2 Senator Evarts, for example, during the debates on the Interstate Commerce 
Act, in 1887, contended that the Act was unconstitutional, because a restriction 
upon, rather than a “ regulation” of, commerce. See Cuttom, Firry YEARS oF 
Pustic SERVICE, 230; 18 Conc. REC. 603-609. 

3 United States v. E. C. Knight Co., 156 U. S. 1 (1895). 

4 See Fourth Annual Message of Dec. 7, 1896, 9 RICHARDSON, MESSAGES AND 
PAPERS OF THE PRESIDENTS, 745. 

5 Rep. Atty. Gen. ror 1896, Ex. I. 

6 Tue Feperat Antitrust Laws (Gov’t publ.), 69-102. 

7 The number of cases brought in the Court of Claims during the period of 
the War show a marked increase. On the other hand, the number of appeals 
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the war codperated with the forces of domestic expansion to 
hasten American economic penetration abroad. McKinley’s ad- 
ministration also marked the end of the period of Jaissez faire. 
Roosevelt’s ‘ big stick ” was wielded largely to secure legislation 
from Congress to control “ Big Business ” and to enact a body 
of social legislation. With differences of emphasis and detail, 
the path of regulation entered upon by Roosevelt has persisted 
to this day, and has been trodden by every succeeding President. 
Wilson, who, before he was President, inveighed against govern- 
ment by commission,* as President after 1913 added his signa- 
ture to more enactments to regulate business and conduct 
through boards and commissions than did Roosevelt. All this 
extended inordinately the bounds of judicial action. The Safety- 
Appliance Act,® the Hours of Service Law,’° the Food and Drugs 
Act," the Insecticide Act,’* the Meat Inspection Law,** the 
Animal Quarantine Law,’* the Anti-Narcotic Act,** the Mann 
Act,’® the Lacey Game Act,’’ the Federal Employers’ Liability 
Act,** the Packers and Stockyards Act,’® the Grain Futures 





from the Court of Claims to the United States Supreme Court show a decrease. 
The figures, according to the Attorney General’s Reports, follow: 


Cases Pending in Appeals Determined by 
Year Court of Claims Supreme Court 
26 
19 
29 
8 
16 
13 
12 
8 See, e.g., 2 Witson, CoLLEGE AND STATE, 24, 26-27. 
® Act of Mar. 2, 1893, 27 STAT. 531, as amended by Act of April 1, 1896, 29 
Srat. 85; Act of Mar. 2, 1903, 32 Stat. 943; and Act of April 14, 1910, 36 
STAT. 298. 
10 Act of Mar. 4, 1907, 34 STAT. 1415. 
11 Act of June 30, 1906, 34 Star. 768. 
12 Act of April 26, 1910, 36 Stat. 331. See also Act of Mar. 3, 1905, 33 
1269, as amended by Act of Aug. 20, 1912, 37 STAT. 314. 
13 Act of June 30, 1906, 34 STAT. 674. 
14 Act of Mar. 3, 1905, 33 STAT. 1264. 
15 Act of Feb. 9, 1909, 35 STAT. 614, as amended by Act of Jan. 17, 1914, 
STAT. 275. ; 
16 Act of June 25, 1910, 36 STAT. 825. 
17 Act of May 25, 1900, 31 STAT. 187. 
18 Act of April 22, 1908, 35 Star. 65. 
19 Act of Aug. 15, 1921, 42 STAT. 159. 
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Act,”® the Elkins Act,” form only a part of the legislative product 
of a brief period. Taxation was resorted to as a means of social 
control, with increasing impact. During the same time important 
administrative machinery was established or extended with large 
power over individual freedom and enterprise. An invigorated 
Interstate Commerce Commission, the Federal Trade Commis- 
sion, the Federal Reserve Board, the Farm Loan Board, the 
Tariff Commission, the Federal Water Power Commission, the 
Railway Labor Board, followed each other in quick succession. 

The states were equally active in asserting control in fields 
open to them. Some form of regulation appeared promptly in the 
wake of railroad building, but it was largely innocuous until 
Wisconsin in 1905, and New York under Governor Hughes in 
1907, began the present effective supervision of construction, 
rates and practices, finances and management. This mode of 
state intervention is steadily extending itself over other forms of 
business covered by the flexible conception of “ public service.” 
In 1911 the New York Court of Appeals denounced the Work- 
men’s Compensation Law as violative of the fundamental as- 
sumptions of American constitutional law; ** during the next ten 
years all but half a dozen states enacted such a measure ** — 
with the sanction of the Supreme Court of the United States.” 
Anti-trust laws, hours-of-labor acts, truck acts, weekly-payment- 
of-wages laws, child-labor legislation, pure-food-and-drug acts, 
factory laws, blue-sky laws, banking laws, illustrate only the 
more important topics with which American state legislation has 
busied itself during the last twenty years. 

The momentum of these forces was immeasurably accelerated 
by the World War. War means control all along the line. The 
incidence of the Selective Service Act,** the Espionage Laws,” 





20 Act of Sept. 21, 1922, 42 STAT. 9098. 

21 Act of Feb. 19, 1903, 32 STAT. 847. 

22 Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 93 N. E. 431 (1911). 

23 See “Comparison of Workmen’s Compensation Laws of United States,” 
Butt. or U. S. Bureau or Lapor Statistics, No. 379, Jan. 1, 1925, in connection 
with Bulletins, Nos. 332 and 240. 

24 N. Y. Central R. R. Co. v. White, 243 U. S. 188 (1916) ; Mountain Timber 
Co. v. Washington, 243 U. S. 219 (1917); Arizona Employers’ Liability Cases, 
250 U. S. 400 (1919); Ward & Gow v. Krinsky, 259 U. S. 503 (1922). 

25 Act of May 18, 1917, 40 Star. 76. 

26 Act of June 15, 1917, 40 STAT. 217, as amended by Act of May 16, 1918, 
40 STAT. 553. 
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the Lever Act,*’ Trading with the Enemy Act,”* the Federal Con- 
trol Act,*® the Merchant Marine Act,*° the War Tax measures, is 
fresh in memory. The Prohibition Amendment, followed by 
the Volstead Act,** belongs to the War era. The post-War 
period is in many ways one of relaxation; controls are either 
loosened or abandoned. But the “ normalcy ” to which we have 
returned is not characterized by Jaissez faire but by that intri- 
cate regulation with which the War found us. Thus the states- 
men who shaped the Circuit Courts of Appeals Act were at the 
threshold of an era which transformed the whole political and 
legal picture of the United States but of which even the wisest 
were only dimly aware. 


2 


Framers of judiciary acts are not required to be seers; and 
great judiciary acts, unlike great poems, are not written for all 
time. It is enough if the designers of new judicial machinery meet 
the chief needs of their generation. The authors of the Circuit 
Courts of Appeals Act certainly satisfied the exigent requirements 
of the federal judicial business through the establishment of inter- 


mediate appellate courts. The division of the country into nine 
circuits with nine circuit courts of appeals has remained, despite 
insistent pressure for further sub-division.** The new business 





27 Act of Aug. 10, 1917, 40 STAT. 276. 

“8 Act of Oct. 6, 1917, 40 STAT. 411. 

29 Act of Mar. 21, 1918, 40 STAT. 451. 

30 Act of June 5, 1920, 41 Star. 988. 

31 Act of Oct. 28, 1919, 41 STAT. 305. 

32 While the Act of 1891 was under discussion in the Senate, a bill was re- 
ported out of the Judiciary Committee by Senator Hoar to increase the number 
of circuits to ten. Sen. Rep., No. 2179, 21st Cong., 2nd Sess., Ser. No. 2827. 
Since the Act of 1891 bills to establish a tenth circuit have been persistently 
introduced into both houses, —in the Houre by Terry on Feb. 5, 1892 (23 Conc. 
Rec. 892), by Lanham on April 11, 1892 (ibid. 3182), by Terry on Sept. 9, 1893 
(25 ibid. 1360), by King on Feb. 4, 1898 (31 ibid. 1467), by Brownlow of Tennes- 
see on Dec. 16, 1903 (38 ibid. 306), by Brownlow again on Dec. 4, 1905 (40 
ibid. 46); in the Senate on Aug. 5, 1892, by Sanders (23 ibid. 7068), on Jan. 18, 
1898, by Wolcott to which Shoup submitted an amendment (31 ibid. 718, 3409), 
by Wolcott again on Dec. 6, 1899 (33 ibid. 88), on Dec. 5, 1900, by Thurston 
(34 ibid. 57), on Jan. 11, 1904, by Bate (38 ibid. 598), by Clark of Montana on 
Dec. 6, 1905 (40 ibid. 140), by Clark again on Feb. 6, 1906 (ibid. 2123). None 
of these bills was reported from the judiciary committee to which it was referred. 
A memorial of the Idaho legislature requesting a tenth circuit, presented to the 
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coming to the Supreme Court was, as we have seen, drastically 
reduced, and the arrears steadily decreased. The volume of work 
was brought within the compass of the capacity of nine judges. 
On one major issue — the retention of the circuit courts and the 
resulting waste and confusion of two courts of first instance — 
the traditionalist point of view of Senator Evarts had triumphed 
over the House bill, but only for a time. This feature of the 
Act of 1891 was a deliberate choice; it was a definite rejection 
of the counsel of experience as well as of some of the weightiest 
professional judgments. The element of time in important legis- 
lative changes had not yet played its full force. But there were 
features of the Act of 1891 which had to be undone because 
their implications had not been adequately considered.** One 





Senate by Wilson of Idaho on Jan. 4, 1900, also failed to secure action. 33 ibid. 
659. 

38 The circumstances attending the passage of thie Act of March 3, 1891, shed 
light on some of the difficulties to-which it gave rise. ‘ The parliamentary situa- 
tion,” we are told by Chief Justice Taft, “ with respect to the bill had been such 
that if a measure of that kind was to pass in the last days of the soth Congress, 
it had to pass exactly as it was reported by the Senate Judiciary Committee. 
It was not, therefore, subjected to as full and free discussion as was desirable, 
and was not freed from gaps and obscurities which more careful consideration 
would have avoided. The Supreme Court in its interpretation has had difficulty 
in clarifying it.” William Howard Taft, “ The Jurisdiction of the Supreme Court 
under the Act of February 13, 1925,” 35 Yate L. J. 1. For the history of the 
Act of March 3, 1891, from the stage of report by the Senate Judiciary Com- 
mittee to final enactment, see, supra, Part II, 5; also the remarks by Anthony 
Higgins, United States Senator from Delaware on the first meeting of the Circuit 
Court of Appeals for the Third Circuit: “It will not be out of place to recall a 
word of the history of the enactment of the statute under which this Court has 
been organized. As the bill passed the House of Representatives, it was struc- 
turally different from its final shape. The Judiciary Committee of the Senate 
entertained profound differences of opinion as to the true form that the Act 
should take, and it ended in being left substantially with Mr. Evarts and Mr. 
Hoar to determine what that should be, and especially to Mr. Evarts; and the 
bill in the shape as they approved of it with the minor amendments was enacted 
by the Senate, and then through circumstances that are measurably obscure and 
need not further be referred to, final action was postponed until a few days 
before the end of the session, when the only possibility of the bill becoming an 
Act rested in the adoption of the bill as it passed the Senate by the House, and 
in that form it was passed, and so it came about that this most important Act 
received its final shape from the hands of one of the most eminent members of 
the American Bar.” Proceedings at Organization of United States Circuit Court 
of Appeals for the Third Circuit at Philadelphia, June 16, 1891, 12-13, for which 
we are indebted to Francis Rawle, Esq., of the Philadelphia Bar and former 
President of the American Bar Association. 
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item concerned the scope of review by the Supreme Court in 
criminal cases; another affected the Supreme Court’s appellate 
jurisdiction over litigation in the District of Columbia; a third 
arose from the lack of all review over the action of a single judge 
in denying interlocutory injunctions and on applications for 
receiverships. 

For a full hundred years there was no right of appeal to the 
Supreme Court in criminal cases. Until 1889 even issues of life 
or death could reach that Court only upon a certificate of division 
of opinion.** As the practice became more prevalent for a single 
judge to hold circuit court (until in the eighties it became the rule 
rather than the exception), the finality of power of the single 
judge became particularly open to criticism in criminal cases. 
The growing feeling of injustice finally ripened into the Act of 
February 6, 1889,°° by which, in all cases of conviction for a 
capital crime, final judgment against the accused might be re- 
viewed by the Supreme Court. Originally the bill which became 
the Act of 1891 restricted resort to the Supreme Court in criminal 
cases to capital crimes. But the history of criminal justice is 
largely the story of emotional extremes in the attitude of the 
public toward the accused. In the nineties, feeling was swinging 
most vigorously in the direction of leniency. When the Evarts 
bill reached the floor of the Senate, ardent individualists like 
John W. Daniel of Virginia ** urged that the door of appeal be 
widely opened. The proposed formulation of this view would 
have carried to the Supreme Court practically every case in which 
a fine had been imposed by a United States court. This lati- 
tudinarian attitude was satisfied by enlarging the right of review 
by the Supreme Court to all cases of “ infamous crimes.” ** Un- 





34 See United States v. Sanges, 144 U. S. 310, 319-322 (1892). 

85 25 Stat. 655. 

36 He offered an amendment providing for direct review by the Supreme Court 
in all cases of conviction of felony and in all cases where the matter in dispute 
was the right to personal liberty or the right to the custody of a child. See 21 
Conc. Rec. 10287. The amendment was rejected without division. Ibid. 10308. 

37 Senator Gray of Delaware offered an amendment allowing for direct review 
by the Supreme Court in all cases of conviction of crime the punishment whereof 
provided by law was death or imprisonment. Ibid. 10309. When attention was 
called to the breadth of review under this provision, Gray indicated a readiness 
to accept Senator Vest’s suggestion that his amendment be limited to cases where 
the law prescribed imprisonment in a penitentiary. Evarts interrupted by suggest- 
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fortunately Senator Evarts, who suggested the use of “ infa- 
mous crimes” (a phrase drawn from the Constitution),** was 
not familiar with the meaning which the Supreme Court had 
already attached to this phrase *° and which according to familiar 
canons of construction, was carried into the enactment. As a 
House Report in 1896 put it, the amendment “ inadvertently ” 
enlarged the right of appeal because it was “not the carefully 
digested result of committee consideration, but was effected in 
debate on the floor.” *° The Supreme Court promptly revealed 
the unintendedly broad scope of review implicit in this pro- 
vision.*’ As construed, the new Act brought to the Court all 
criminal cases in which, according to Chief Justice Fuller, “ the 
accused might be sentenced to imprisonment in a penitentiary, 
even if the punishment actually imposed is a fine only.” *? The 
practical consequence was a substantial addition to the docket. 
Attorney General Harmon reported that at the close of the 1895 
Term, 123 criminal cases had been docketed of which less than 
half — 51 — were capital cases.** 

As soon as Congress became aware of the effect of In re 





ing the limitation of “infamous crimes.” “I call attention,” said Evarts, “to 
the constitutional phrase which is ‘a capital or other infamous crime,’ which is 
understood to mean the State’s present penalty, where the head is shaved and 
all that, whereas in jail nothing of that kind takes place, and some penitentiaries 
may have greater gravity of punishment in some States than in others.” Evarts’ 
suggestion was accepted by Gray and the amendment passed in that form. 
Ibid. 10309-10310. 

38 Amendment V. 

39 See, e.g., Ex parte Wilson, 114 U. S. 417 (1885); United States v. Petit, 
114 U. S. 429 (1885); Mackin v. United States, 117 U. S. 348 (1886); Parkinson 
v. United States, 121 U. S. 281 (1887). Recent decisions (United States v. 
Moreland, 258 U. S. 433; Brede v. Powers, 263 U. S. 4) have brought further 
ambiguity into the phrase “infamous crimes.” See Reuben Oppenheimer, “ In- 
famous Crimes and the Moreland Case,” 36 Harv. L. REv. 299. 

40 House Report, No. 666, 54th Cong., rst Sess., Ser. No. 3459. See also 
Hoar in the Senate on April 18, 1892, 23 Conc. REC. 3377. 

41 In re Claasen, 140 U. S. 200 (1891). 

42 See letter of Chief Justice Fuller to Senator Hoar in response to the 
latter’s inquiry concerning the working of the Act of 1891, 23 Conc. REc. 3285. 

43 See letter of Judson Harmon to Senator Hoar on Feb. 1, 1896, SEN. REp., 
No. 265, 54th Cong., 1st Sess., Ser. No. 3362. A statement of James H. Mc- 
Kenney, then Clerk of the Supreme Court, shows that during the 1894 Term 
there were on the docket of the Supreme Court 65 criminal cases of which only 
17 were capital cases. See House Report, No. 666, 54th Cong., 1st Sess., Ser. 


No. 3459. 
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Claasen,‘* the effort to remedy the inadvertence began. Evarts 
was gone from the Senate, and George Frisbie Hoar, one of his 
active collaborators on the Act of 1891, was now filling the 
Chairmanship of the Senate Judiciary Committee. Seeking to 
shut the door more tightly on criminal cases, Hoar took ad- 
vantage of this revealed defect in the actual operation of the 
Act of 1891 to propose other restrictions upon access to the 
Supreme Court. Evarts had succeeded in defeating a provision 
passed by the House in 1890 whereby the arrears of the 
Supreme Court would be reduced by transfer of causes to the 
new circuit courts of appeals. Hoar revived this expedient. 
His bill,*’ introduced on March 28, 1892,*° further restricted 
cases coming from the Court of Claims under the Indian Depre- 
dations Act, a new and voluminous item of business threatening 
the Supreme Court, appeals from the new Court of Private Land 
Claims, and appeals from the Supreme Court of the District of 
Columbia. Hoar’s bill passed both Houses. In the course of 
its passage, the proposal affecting the appeals from the District 
of Columbia was eliminated, because contemporaneously a bill 
for the establishment of the Court of Appeals for the District was 
going through Congress,*’ and the reviewable judgment in crim- 
inal cases was fixed at fines not less than $1,000 or imprison- 
ment for not less than twelve months.** President Harrison 
vetoed the bill partly because the allowance of appeal in criminal 





44 140 U. S. 200 (1891). 

45 The text of the bill appears in 23 Conc. Rec. 5116. 

46 Ibid. 2600. 47 Ibid. 3284. 

48 On April 18, 1892, Morgan’s suggestion to preserve direct appeals to the 
Supreme Court in cases where the validity or construction of an act of Congress 
was involved, was adopted, and the amendment of Senator Palmer of Massa- 
chusetts to reduce the fine from $5,000 to $1,000 was also accepted. The bill 
passed on the same day without division. Jbid. 3379. It was reported back from 
the House Judiciary Committee on May 3, 1892. Ibid. 38908; House Report, 
No. 1258, 52nd Cong., 1st Sess., Ser. No. 3045. The amendments by the House 
provided for direct appeals from sentences of imprisonment for more than one 
year without regard to fines; the provision for direct appeals in cases involving 
the construction or validity of a law was stricken out on the theory that it was 
unnecessary ; an additional section dealing with the printing of the record in these 
cases was added. The bill passed the House on June 7, 1892, 23 Conc. REc. 
5117. The Senate on June 27, 1892, voted to non-concur in the House amend- 
ments and named Mitchell, Platt, and Pugh as conferees. Ibid. 5488. The House 
named Culberson, Oates, and Ezra B. Taylor. Ibid. 5572. In conference the 
House rpveded from its first amendment and the Senate accepted the second and 

é 
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cases without prison sentences still left too broad a review for 
the Supreme Court. But his controlling objection was the 
finality of decision under the Indian Depredations Act in the 
Court of Claims, subject only to certiorari by the Supreme Court. 
Suits involving about thirty million dollars had already been filed 
under this Act. These damages were to be paid out of Indian 
trust funds or out of the Treasury of the United States. Many 
“ novel and difficult questions ”’ were likely to arise, and President 
Harrison, while agreeing that some limitations as to amount 
would be reasonable for review by the Supreme Court, insisted 
that ‘‘ neither the claimants, the Indians, nor the Government of 
the United States should be absolutely denied opportunity to 
bring their exceptions to review by some appellate tribunal.” © 
There was not enough momentum behind Hoar’s proposals to 
survive this veto. 

The undue demand upon the Supreme Court’s time by rela- 
tively unimportant criminal cases was persistently brought to the 
attention of Congress." Proposals for relief were urged by suc- 
cessive Attorneys General °** and by the American Bar Associa- 
tion ** seeking a more drastic reform than the Hoar bill. The 
objective was to eliminate the extension of review over “ infamous 
crimes ” made by the Evarts Act, and to give finality in all 
criminal cases, except capital offenses, to the circuit courts of 
appeals. Richard Olney in his first report as Attorney General 
summarized the argument which eventually prevailed: 


“ The statutes as now existing authorize writs of error to the Supreme 
Court of the United States in cases of conviction of capital or other- 





third House amendments. The conference report was concurred in by the Senate 
on July 1, and by the House on July 2, 1892. Ibid. 5704, 5742. A similar 
bill had been introduced into the Senate by Wilson on Feb. 17, 1892, which was 
reported back adversely from the Senate Judiciary Committee after Hoar’s bill 
had passed the Senate. Jbid. 1225, 3466. 

49 See 23 Conc. REC. 6392; 9 RICHARDSON, MESSAGES AND PAPERS OF THE 
PRESIDENTS, 244. 50 g RICHARDSON, Op. cit. 245. 

51 Chief Justice Fuller in his reply to Senator Hoar remarked that “ Experi- 
ence has shown that such cases, and especially capital cases, though often argued 
at great length, rarely present questions of law of peculiar difficulty.” 23 Cone. 
REc. 3285. — 

52 Rep. Atty. GEN. FOR 1893, xxv; ibid. FOR 1894, xxix; ibid. For 1895, 12; 
ibid. FOR 1806, xviii. 

53 Report of Committee on Judicial Administration and Remedial Procedure 
(for 1894), 17 Am. Bar Assn. REP. 336, 340. 
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wise infamous crimes. The sentiment that in cases involving the death 
penalty the accused should have the right to have the legal merits of his 
case examined by the highest appellate court may be perhaps worth 
regarding. But there is no reason why the same right should be ac- 
corded in cases punishable by fine and imprisonment only. All the 
demands of justice will be reasonably satisfied if in cases of that class 
a review of the proceedings of the trial court were limited to the cir- 
cuit courts of appeals. As the speedy disposition of such cases would 
be thereby facilitated and the crowded docket of the Supreme Court be 
somewhat relieved, the propriety of legislation to that end would seem 
to be unquestionable.” ** 


Not until January 13, 1897, is the reform achieved; and “ other- 
wise infamous crimes ” is amended out of the Circuit Courts of 
Appeals Act.*° 

Neglect of details by the framers of this Act resulted in 
excessive opportunities for appeal to the Supreme Court in crim- 
inal cases; it also shut off resort to the Supreme Court in a 
nationally important type of criminal litigation. Through in- 
advertence, the decision of a single judge in a criminal case 
was allowed to nullify an act of Congress or to construe it out 
of existence. Up to the Act of 1891 the constitutionality or 





54 Rep. Atry. GEN. FOR 1893, XXV. 

55 On Feb. 16, 1895, Vilas in the Senate introduced a bill to transfer appellate 
jurisdiction in non-capital cases from the Supreme Court to the circuit courts of 
appeals. 27 Conc. Rec. 2276. In the next Congress on Jan. 9, 1896, Vilas again 
introduced his bill which was reported from the Senate Judiciary Committee on 
Feb. 13, 1896. 28 ibid. 526, 1825; Sen. Rep., No. 265, 54th Cong., rst Sess., 
Ser. No. 3362. The bill will be found in full in 28 Conc. Rec. 2386. It passed 
the Senate on Mar. 3, 1896, without debate. Ibid. 2690. It was reported out 
of the House Judiciary Committee on Mar. 6. Ibid. 2871; House Report, No. 
666, 54th Cong., rst Sess., Ser. No. 3459. It was debated in the House on 
Mar. 16, when Culberson, who, though a member of the Judiciary Committee 
had not been consulted on the bill, opposed it on the ground that the dockets 
of the circuit courts of appeals were in as congested a condition as that of the 
Supreme Court. On a motion to suspend the rules and pass the bill with an 
amendment, suggested by Connolly of Illinois, permitting direct review when a 
sentence of more than five years imprisonment was imposed, the bill failed to 
pass. 28 Conc. Rec. 2850. In the next session on Jan. 13, 1897, the bill was 
again brought to the attention of the House. Culberson, after a study of the 
bill, now expressed himself satisfied with its provisions. The bill passed the 
House on the same day without division. 29 ibid. 765-766. Direct review by 
the Supreme Court from the district and circuit courts in capital cases was finally 
abolished by Section 238 of the Judicial Code. 
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construction of a statute arising under an indictment could be 
passed upon by the Supreme Court through a certificate of divi- 
sion of opinion from a circuit court.°° The Circuit Courts of 
Appeals Act put an end to this scheme of certification.” To be 
sure, the Act of 1891 allowed direct review from the district and 
circuit courts in cases involving the constitutionality of a federal 
statute. But shortly after the passage of the Act the Supreme 
Court ruled that in criminal cases, even though no double 
jeopardy arose, an appeal did not lie on behalf of the Govern- 
ment.** The Sanges case disclosed a serious lacuna in the frame- 
work of the Circuit Courts of Appeals Act. It left all federal 
criminal legislation at the mercy of single judges in the district 
and circuit courts. This defect became all the more serious 
because it became operative just at the beginning of the move- 
ment for increasing social control through criminal machinery. 

Attorney General Miller in his report for 1892 called atten- 
tion to the situation that was thus created by the new Act: 


“As the law now stands, therefore, it is in the power of a single 
district judge, by quashing an indictment, to defeat any criminal prose- 
cution instituted by the Government, and to annul as against the Gov- 
ernment any criminal statute enacted by Congress, and there is no 
possible remedy or way to right the wrong. This is not a speculative 
suggestion, but is an actual experience which has occurred more than 
once since the enactment of the statute creating the circuit court of 
appeals, and is liable to occur at any term of the court in any dis- 
taiet.” f° 





56 United States v. Curtis, 107 U. S. 671 (1882). See Ex parte Gordon, 1 
Black (U. S.) 503, 505 (1861). Cf. United States v. Hall, 131 U. S. 50 (1889) ; 
United States v. Perrin, 131 U. S. 55 (1889). 

57 United States v. Rider, 163 U. S. 132 (1896). So also as to the pro- 
visions of the Act of 1891 for certiorari from the circuit courts of appeals, 
United States v. Dickinson, 213 U. S. 92 (1909). 

58 United States v. Sanges, 144 U. S. 310 (1892). 

59 Rep. Atry. GEN. FoR 1892, xxiv. Attorney General Miller’s assertion that 
many prosecutions instituted by the Government were annulled is amply sup- 
ported by a reference to the reported cases in the lower federal courts during the 
years 1891-1893. In the following cases indictments were successfully demurred 
to or quashed or verdicts of acquittal were directed on the ground that the 
court had no jurisdiction of the offense, that a statute did not cover the facts, 
or that the particular indictment was insufficient. United States v. Gibson, 47 
Fed. 833 (N. D. IIl., 1891); United States v. Egan, 47 Fed. 112 (D. Minn., 
1891); United States v. Thomas, 47 Fed. 488 (C. C. W. D. Wis., 1891) ; United 
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Richard Olney in his two reports to Congress repeated the 
recommendation of his predecessor,°° which was renewed from 
time to time by succeeding Attorneys General. Griggs in 1899 
and 1900," Knox in 1903,°° Moody in 1905 and 1906,” urged 
action upon Congress with increasing vehemence induced by 
repeated miscarriages of justice. Congress was heedless. As 
has happened so often in the history of federal judiciary acts, 
it required a case capable of popular dramatization to secure 
reform. This particular defect in the law of judicial review at 
last fell foul of Roosevelt’s crusade against the abuses of “ Big 
Business.”” Judge Humphrey of the Northern District of 
Illinois, in a decision which gave rise to one of the significant 





States v. Sanges, 48 Fed. 78 (N. D. Ga., 1891); United States v. Trumbull, 48 
Fed. 99 (S. D. Cal., 1891); United States v. Hom Hing, 48 Fed. 635 (N. D. 
N. Y., 1892); United States v. Baird, 48 Fed. 554 (N. D. Wash., 1891); United 
States v. Bedgood, 49 Fed. 54 (S. D. Ala., 1891); United States v. Durwood, 
49 Fed. 446 (W. D. Wash., 1892) ; United States v. Eqe, 49 Fed. 852 (E. D. Pa., 
1892); United States v. Wardell, 49 Fed. 914 (E. D. N. Y., 1892); United 
States v. Greenhut, 50 Fed. 469 (D. Mass., 1892); United States v. Law, 50 
Fed. 915 (W. D. Va., 1892); United States v. Rider, 50 Fed. 406 (C. C. S. D. 
Ohio, 1892); Harman v. United States, 50 Fed. 921 (C. C. D. Kan., 1892); 
United States v. Barnaby, 51 Fed. 20 (C. C. D. Mont., 1892); United States 
v. Elliott, 51 Fed. 807 (D. Ky., 1892); In re Corning, 51 Fed. 205 (N. D. 
Ohio, 1892); United States v. Males, 51 Fed. 41 (D. Ind., 1892); United States 
v. Chin Quong Look, 52 Fed. 203 (N. D. Wash., 1892); United States v. Nelson, 
52 Fed. 646 (D. Minn., 1892); Tozer v. United States, 52 Fed. 917 (C. C. E. 
D. Mo., 1892); United States v. Bradford, 53 Fed. 542 (D. S. C., 1893) ; United 
States v. Hing Quong Chow, 53 Fed. 233 (E. D. La., 1892); United States v. 
Mellen, 53 Fed. 229 (D. Kan., 1892); United States v. Patrick, 53 Fed. 356 
(C. C. M. D. Tenn., 1892); United States v. Burns, 54 Fed. 351 (D. W. Va., 
1893) ; United States v. Singleton, 54 Fed. 488 (S. D. Ala., 1892); United States 
v. Patterson, 55 Fed. 605 (C. C. D. Mass., 1893); United States v. Ollinger, 
55 Fed. 959 (S. D. Ala., 1893); United States v. Potter, 56 Fed. 83, 97 (C. C. 
D. Mass., 1892); United States v. Eno, 56 Fed. 218 (C. C. S. D. N. Y., 1893); 
United States v. Dwyer, 56 Fed. 464 (W. D. Tex., 1893); United States v. 
Wong Dep Ken, 57 Fed. 206 (S. D. Cal., 1893); United States v. Taylor, 57 
Fed. 391 (C. C. E. D. Va., 1893); United States v. Bromiley, 58 Fed. 554 
(E. D. Pa., 1803); United States v. McCabe, 58 Fed. 557 (C. C. S. D. N. Y., 
1893) ; United States v. Brown, 58 Fed. 558 (C. C. S. D. N. Y., 1893); Grant v. 
United States, 58 Fed. 694 (oth Circ., 1893); United States v. Marthinson, 58 
Fed. 765 (E. D. S. C., 1893) ; Woodruff v. United States, 58 Fed. 766 (C. C. D. 
Kan., 1893); United States v. Wilson, 58 Fed. 768 (N. D. Cal., 1893); United . 
States v. Mitchell, 58 Fed. 993 (N. D. Ohio, 1893). © 

60 Rep. Atty. GEN. FoR 1893, xxiv; ibid. FOR 1894, xxix. 

61 Tbid. For 1899, 34; ibid. FOR 1900, 40. 

62 Ibid. FOR 1903, Vi. 83 Tbid. FOR 1905, 10; ibid. FOR 1906, 4. 
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incidents of Roosevelt’s administration, blocked the prosecution 
of the so-called Beef Trust.** The law officers of the Govern- 
ment and widespread public opinion were outraged by this deci- 
sion and still more outraged that it lay in the power of a single 
judge thus to exercise final authority over the public will. “ It 
is monstrous,” wrote Attorney General Moody, himself soon to 
become a member of the Supreme Court, “ that a law which has 
received the assent of the Senate, the House of Representatives, 
and the President can be nullified by the opinion of a single man, 
not subject to review by the court of appeals and the Supreme 
Court.” °° With characteristic vigor Roosevelt directed public 
attention to the importance of the issue that was raised by Judge 
Humphrey’s decision, by putting it at the forefront of his annual 
message to Congress: 


“ Tt seems an absurdity to permit a single district judge, against what 
may be the judgment of the immense majority of his colleagues on the 
bench, to declare a law solemnly enacted by the Congress to be ‘ un- 
constitutional,’ and then to deny to the Government the right to have 
the Supreme Court definitely decide the question. 

“It is well to recollect that the real efficiency of the law often de- 
pends not upon the passage of acts as to which there is great public 
excitement, but upon the passage of acts of this nature as to which 
there is not much public excitement, because there is little public under- 
standing of their importance, while the interested parties are keenly 
alive to the desirability of defeating them. The importance of enacting 





64 United States v. Armour & Co., 142 Fed. 808 (N. D. Iil., 1906). “I am 
quite willing to have it said, so far as I am concerned, that the decision of 
Judge Humphrey in the Chicago case led to the legislation that is now proposed.” 
Patterson of Colorado in the Senate on Feb. 12, 1907, 41 Conc. REc. 2753. 

65 Rep. Atty. GEN. For 1906, 4. The case referred to by the Attorney Gen- 
eral is United States v. Scott, 148 Fed. 431 (W. D. Ky., 1906), which, contrary 
to the unreported case of United States v. Hill decided in 1899 in the District 
Court of Massachusetts, held unconstitutional Section 10 of the Act of June 1, 
1898, making it a misdemeanor for a carrier to threaten to dismiss an employee 
because of his membership in a labor organization. In the following year the 
District Court for the Eastern District of Kentucky reached the contrary result. 
United States v. Adair, 152 Fed. 737 (E. D. Ky., 1907). Attorney General 
Moody, later a member of the Supreme Court, did not sit when his brethren, 
against the dissent of Holmes and McKenna JJ., reversed the district court 
and invalidated the law. Adair v. United States, 208 U.S. 161 (1908). See 
Richard Olney, “ Discrimination against Union Labor — Legal? ” 42 Am. L. Rev. 
161, and President Roosevelt’s Message to Congress, Dec. 8, 1908, 16 MESSAGES 
AND PAPERS OF THE PRESIDENTS, 7198, 7211. 
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into law the particular bill in question is further increased by the 
fact that the Government has now definitely begun a policy of resort- 
ing to the criminal law in those trust and interstate commerce cases 
where such a course offers a reasonable chance of success.” °° 


Thus, a reform which had been urged by Attorneys General 
for fifteen years without evoking a ripple in Congress became 
a major political issue and forms part of the story of Roosevelt’s 
conflict with the Senate in securing legislation to grapple with 
modern social-economic problems. The House promptly passed 
the bill, proposed by the Administration, to prevent the recur- 
rence of a Humphrey decision by according the Government 
the right of appeal in criminal cases, where the defendant had 
not been put in jeopardy.** The Senate was recalcitrant.® 
Roosevelt encountered opposition from both sides of the chamber, 
similar to the opposition which his major legislative proposals 
had to meet at this time. Some Senators resisted outright, 
others sought to emasculate the measure by nullifying amend- 
ments.*® Roosevelt countered by public appeals and the meas- 





66 41 Conc. REC. 22. 

67 The bill was introduced into the House by Jenkins on Feb. 22, 1906. 
40 Conc. Rec. 2881. It was reported from committee on Mar. 7, 1906, by 
Nevin. Ibid. 3494. See House Report, No. 2119, 59th Cong., rst Sess., Ser. No. 
4906. The bill appears in full in 40 Conc. Rec. 5408. It provided that the 
United States should have the same right of review by writ of error in a criminal 
case as is accorded the defendant, providing, however, that even if there was error, 
a verdict for the defendant should not be set aside. The bill passed the House 
on April 17, 1906, without debate and division. Ibid. 5408. 

68 The bill was reported by Nelson from the Senate Judiciary Committee on 
May 209, 1906. 40 Conc. Rec. 7589. The report offered a substitute bill in lieu 
of the House bill. See Sen. Rep., No. 3922, soth Cong., 1st Sess., Ser. No. 4905. 
The Senate bill permitted writs of error from the circuit and district courts to the 
Supreme Court or the circuit courts of appeals (according to the provisions of the 
Act of 1891) from a decision quashing an indictment, sustaining a demurrer to 
an indictment or any count thereof, from the arrest of a judgment of conviction 
on the ground of insufficiency of the indictment, and from a decision sustaining 
a special plea in bar when the defendant has not been put in jeopardy. On June 
I, 1905, upon objection of Teller of Colorado, the bill was passed over. 40 
Conc. Rec. 7684. On June 19 an amendment proposed by Nelson prohibiting 
a verdict for the defendant from being set aside even if there was error, was 
adopted. Jbid. 8695. On June 23 upon Spooner’s suggestion, the amendment was 
reconsidered and disagreed to. Ibid. 9033. On the same day further considera- 
tion of the bill was prevented by objection. On June 25 upon Mallory’s objec- 
tion, the bill was again passed over, and the session closed without action by the 
Senate. Ibid. 9122. 

69 In the second session the bill, after being recommitted to the Judiciary 
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ure, not without confusing amendments,” finally prevailed.” 
One of the chief grounds of attack against the proposal in the 
Senate was the claim of unconstitutionality, a contention of 
which the Supreme Court made short shrift when the Act of 





Committee, was reported out on Jan. 29, 1907. 41 Conc. Rec. 1865; Sen. Rep., 
No. 5650, soth Cong., 2nd Sess., Ser. No. 5060. The bill was amended by a 
provision requiring that all objections to the sufficiency of the indictment in 
matters of form should be made and determined prior to the impaneling of the 
jury. 41 Conc. Rec. 2190. The bill was debated by the Senate for three days. 
Ibid. 2190-2197, 2744-2763, 2818-2825. Hale of Maine and Whyte of Maryland 
resisted the bill outright and declared themselves in favor of the “ traditional ” 
provisions of the common law. Whyte’s amendment to strike out all the pro- 
visions of the bill save that permitting an appeal from a judgment sustaining a 
demurrer to an indictment was defeated by a vote of 40-14. Ibid. 2195. Rayner 
of Maryland proposed an amendment providing that even if there was error, a 
verdict or judgment for the defendant should not be set aside. Senator Spooner 
curtly analyzed the proposal, saying: “If it means anything it means too much.” 
Ibide 2761. Consequently the phrase “or judgment” was withdrawn, and 
Rayner’s amendment with the omission of these destructive words was adopted. 
Ibid. 2819. Carter of Montana succeeded in getting the adoption of an amend- 
ment requiring an appeal to be taken within thirty days and diligently prose- 
cuted. Ibid. 2194. Newlands of Nevada offered an amendment permitting the 
defendant to be released on his own recognizance, which Piles of Washington 
further amended by adding “in the discretion of the presiding judge.” Ibid. 
2195. The Piles amendment was adopted by a vote of 29 to 23, and the New- 
lands amendment by 33 to 21. Ibid. 2196, 2197. Upon Spooner’s suggestion 
Nelson secured a reconsideration of the Piles amendment and its rejection. 
Ibid. 2821. Clarke of Arkansas secured the adoption of an amendment restrict- 
ing appeals from decisions quashing or sustaining a demurrer to an indictment 
or arresting a judgment of conviction for insufficiency of the indictment to cases 
involving the validity or construction of the statute upon which the indictment 
was founded. Jbid. 2822. The bill with these amendments is found in full in 
41 Conc. Rec. 2823. Culberson and Spooner suggested further amendments to 
the last clause of the bill, which was finally, however, struck out. Ibid. 2824, 
2825. 

70 See, e.g., Attorney General Moody’s criticism of the Act and his request 
for its revision so as to force counsel for the defendant to argue and raise points 
of law before the moment of jeopardy is reached. Rep. Atty. GEN. FoR 1907, 
4; ibid. FoR 1908, 4. In the House on Feb. 15, 1907, Jenkins of Wisconsin, the 
original proponent of the bill, attacked the Senate substitute saying: “I want to 
say here and now that if this Senate amendment had been drawn at the instance 
of any criminal in the United States, by the sharpest criminal lawyers in the 
United States, for the purpose of avoiding just exactly what the President of the 
United States and the Department of Justice sought, they could not have been 
more successful.” 41 Conc. Rec. 3044. The Act, however, has remained un- 
changed since its enactment and has not called forth professional criticism. 

71 The bill passed the Senate without division on Feb. 13, 1907, and was 
printed upon Spooner’s motion. 41 Conc. Rec. 2834. Its reception in the House 
brought an attack from its original sponsors, but a motion to refer it to the 
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March 2, 1907, familiarly known as the Criminal Appeals Act, 
came before it.” 

The history of latter-day judiciary acts is largely the story of 
restricting the right of appeal to the Supreme Court. The Crimi- 
nal Appeals Act is a striking exception to this trend. It en- 
larged the domain of the Court’s business and as a matter of 
bookkeeping brought to the Court each term on the average 
ten additional cases.** But the steady pressure, particularly 





Judiciary Committee was adopted. Ibid. 3044-3047. On Feb. 22, 1907, the 
House disagreed to the Senate bill, proposed a conference and named Jenkins, 
Birdsall, and De Armond as conferees. Ibid. 3647. The Senate named Nelson, 
Knox, Bacon. Ibid. 3623. The conference committee, aside from mere formal 
changes, revised the bill so as to divest the circuit courts of appeals of all review 
and invest this in the Supreme Court alone. Review was also to be only by writ 
of ‘error. See House Report, No. 8113, 59th Cong., 2nd Sess., Ser. No. 5065. 
The report was agreed to by the Senate on Feb. 26 and by the House the fol- 
lowing day. 41 Conc. REC. 3904, 4128. 

72 Taylor v. United States, 207 U. S. 120 (1907); United States v. Bitty, 208 
U. S. 393 (1908). The Act applies where the lower court holds that the facts 
charged in an indictment do not bring the case within a statute; that is, an 
application of the statute involves its construction. United States v. Keitel, 211 
U. S. 370 (1908); United States v. Biggs, 211 U. S. 507 (1909); United States 
v. Corbett, 215 U. S. 233 (1909); United States v. Sutton, 215 U. S. 291 (1909) ; 
United States v. Celestine, 215 U. S. 278 (1909). 

73 The following table, for which we are indebted to Mr. S. S. Isseks, tells 
the tale: 





Total Constitutional Cases Cases Decided on Construction Dismissed 

. Reversed Affirmed Reversed Affirmed on Motion 
1907 3 2 I 
1908 10 I 4 5 
1909 8 1t 7 
1910 18 I 5 3 9 
IQII II 7 2 2 
1912 12* 6 4 I 
1913 9° I 5 I 
1914 7 I 4 2 
1915 8 1 4 3 
1916 6 3 2 I 
1917 4 2 2 
1918 7 2 2 2 I 
19t9 4 3 I 
1920 14 2 4 2 6 
1921 4 4 
1922 6 3 2 
1923 I I 
1024 58 2 I 
Totals 137 8 4 65 32 23 


+ Affirmed per curiam, and reversed on rehearing in the next term. It is 
counted as a constitutional case reversed in 1910 Term. 

* One case was dismissed per curiam for lack of jurisdiction. 

° Two cases were dismissed for lack of jurisdiction. 

§ Two cases were dismissed for lack of jurisdiction. 
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since the Great War, to relieve the Supreme Court of business 
and to make the circuit courts of appeals to a large extent final 
appellate tribunals, has left this class of cases untouched.”* No 
serious proposal for cutting down the Supreme Court’s business 
has attempted the elimination of this jurisdiction. On the con- 
trary, the latest enactment, with its radical limitation upon the 
Supreme Court’s scope of appellate duty, has expressly saved 
writs of error direct from the district courts under the Criminal 
Appeals Act, and naturally so. The reasons which impelled the 
enactment of the Act of 1907 remain. They will continue to be 
controlling. Congress is unlikely to entrust the invalidation of its 
legislation wholly to the inferior federal courts without an appeal 
as of right to the Supreme Court, and Congress is still less likely 
to do this with regard to criminal legislation. The criminal law 
is increasingly resorted to, for the “ achievement of some social 
betterment rather than the punishment of the crimes as in cases 
of mala in se.”** The defeat of these purposes is not likely 
to be entrusted to any tribunal other than the Supreme Court.” 

The Act of 1891 incontinently opened the door to appeals by 
the defendant in criminal cases; it unduly shut the door to 
criminal appeals by the government; and it negligently did not 
subject cases coming up from the District of Columbia to the 
restrictions which it imposed upon cases from the cognate courts 
of the United States. Prior to the Act of 1891, for purposes of 
review by the Supreme Court of the United States, the District 
of Columbia was treated as a federal circuit. The scope of 
review over cases from the Supreme Court of the District of 
Columbia was the same as that from the circuit courts of the 
United States.” But while the Act of 1891 cut down the cases 
that could come to the Supreme Court for review from the 
inferior federal courts, it left untouched the wide latitude of re- 
view for cases from the District of Columbia. The Act of 1891, 
therefore, begot the absurd result of giving access to the Supreme 





74 See Act of Feb. 13, 1925, § 1, amending Judicial Code, § 238. 43 Star. 936. 

75 See Taft, C. J., in United States v. Balint, 258 U. S. 250, 252 (1922). 

76 The proportion of reversals to affirmances, substantially two to one, under 
this Act illustrates the importance of permitting review by the Government in 
this class of cases. See note 73, supra. 

77 See U. S. Rev. Srat., § 705; 1875 Dist. Cox. Rev. Stat., § 846; 1894 Dist. 
Cor. Comp. Srar., c. 35, § 43. 
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Court to litigants in the District of Columbia who, under the 
same circumstances in cases arising in any of the federal courts, 
were denied Supreme Court review. This anomaly was early 
emphasized by the Supreme Court.” Senator Hoar proposed 
to rectify it by putting District of Columbia litigation on a 
parity with that in the federal courts. His effort became en- 
tangled with the contemporary proposal for the establishment 
of a Court of Appeals for the District.”” The Court of Appeals 
was established in 1893, unaccompanied however by the needed 
adjustment in the existing relation between the Supreme Court 
and the courts of the District. On the contrary, the Act creating 
the Court of Appeals for the District conferred the same power 
of review over decisions of the Court of Appeals of the District 
as theretofore governed the decisions of the Supreme Court of 
the District.*° The upshot of the matter was that the Supreme 
Court was under a much broader duty of review of cases coming 
from the Court of Appeals of the District of Columbia than that 
which governed the decisions of the circuit courts of appeals. 
With the growing congestion of the Supreme Court docket and 
the necessity to relieve it, the undue burden caused by District 
of Columbia litigation challenged attention. Thus in 1907 out 
of a total docket of 471 cases 48 came from the courts of the 
District; in 1908 out of a total of 487 the District supplied 56; 
and 57 out of a total of 503 for the 1909 Term.** About a tenth 
of the business of the Supreme Court had its source in the Dis- 
trict of Columbia courts. Even more striking is a comparison 
of the volume of business from the Court of Appeals of the 
District with that supplied by the nine circuit courts of appeals. 
For the 1907 Term 58 cases came to the Supreme Court from the 
nine circuit courts of appeals, while from the Court of Appeals 
of the District alone came 26 cases; for the 1908 Term 56 came 
from the circuit courts of appeals to 24 from the Court of Ap- 
peals of the District; for the 1909 Term 58 came from the cir- 





78 In re Heath, 144 U. S. 92 (1892). See also Chapman v. United States, 
164 U. S. 436 (1806). 

79 See supra, p. 333. 

80 Act of Feb. 9, 1893, §8, 27 STAT. 434, 436. 

81 See Statement of Jas. H. McKenney, Clerk of the Supreme Court, 35 


Am. Bar Assn. Rep. 649. 
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cuit courts of appeals as against 28 from the Court of Appeals of 
the District.* 

Attorney General Moody in his Report for 1906 asked Con- 
gress to remedy this situation: 


“Tt seems anomalous that in the District of Columbia there should 
be a broader right of appeal to the Supreme Court than from the courts 
of the States or the inferior courts of the United States. I recommend 
that the law be amended so that the right of appeal from the Court of 
Appeals for the District of Columbia shall be substantially coextensive 
with the right of appeal from the several circuit courts of appeal.” * 


The Committee on Judicial Administration and Remedial Pro- 
cedure of the American Bar Association in its report for 1909 
urged the recommendation of the Attorney General.** The 
Association, however, rejected this recommendation at the insist- 
ence of members of the District of Columbia bar who betrayed 
the usual professional obstinacy in their adherence to a system 
in which they were trained.** No further help for this reform 





82 See Reports oF Attorney GENERAL for the corresponding years. 

83 Rep. Atty. GEN. FOR 1906, 5. The only Congressional action this in- 
duced seems to have been a bill introduced by Henry of Texas (by request) in 
the House on Dec. 10, 1906, to enlarge the jurisdiction of the Supreme Court 
over the Court of Appeals of the District of Columbia. 41 Conc. Rec. 230. 

84 34 Am. Bar Assn. REP. 491. 

85 Davis of the District of Columbia objected to the adoption of the Com- 
mittee’s report. It was consequently amended so as to eliminate the proposed 
changes in the appellate jurisdiction of the Supreme Court over the Court of Ap- 
peals of the District of Columbia. 34 ibid. 14-23. “ Lawyers are essentially con- 
servative. They do not take kindly to change. They are not naturally reformers. 

The most successful lawyers are, as a rule, continually engrossed in their 
own cases and they have little time and little respect for the speculative and 
hypothetical. The lawyers who have authority as leaders of opinion are men, as 
a rule, who have succeeded in their profession, and men naturally tend to be sat- 
isfied with the conditions under which they are succeeding. ... The measures 
which the committees of the Association have advocated have got a little farther 
each year, and they will ultimately arrive, but at every stage they have been 
blocked by opposition from lawyers. This has always come from lawyers who 
had succeeded and were content with things as they were; who did not want 
practice and proceedings changed from that with which they were familiar and 
who never had acquired the habit of responding to any public opinion of the 
Bar of the United States. If the administration of justice in the United States 
is to improve rather than to deteriorate, there must be such a public opinion of 
the Bar, and it must create standards of thought and of conduct which have 
their origin not in the interest of particular cases but in the broader considera- 
tions of those relations which the profession of the law bears to the adminis- 
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came from the Bar Association.*® Attorney General Wicker- 
sham returned to Moody’s recommendation in his Report for 
1g10.°*° Congress was now inattentive to this specific recom- 
mendation because the whole body of law affecting the judiciary 
was in process of revision. In the winter of 1910 Congress was 
debating the project of the Judicial Code submitted to it through 
the labors of the Committee on the Revision of the Laws of the 
United States.** That project, however, did not provide for a 
rectification of the District of Columbia situation. The House 
of Representatives, in passing the Code, also left untouched the 
Supreme Court’s review over District litigation. As a legisla- 
tive measure the effort to assimilate the Court of Appeals of 
the District of Columbia to the circuit courts of appeals first 
appears as an amendment by Senator, now Mr. Justice, Suther- 
land to Section 237 of the bill to codify the laws relating to the 
judiciary.*° It passed the Senate without division, was accepted 
by the House, and became Section 250 of the Judicial Code.” 
Unfortunately Congress couched its purpose of restriction in 
ambiguous terms. Section 250 allowed to be brought to the 
Supreme Court from the District all cases in which “ the con- 
struction of any law of the United States” was involved. A 
literal construction would have opened wide the door to the Su- 
preme Court, for every law concerning the District is a “law of 
the United States ” in that Congress passed it. But the Supreme 
Court acted on the conviction “ that Congress intended to effect 
a substantial relief to this court from indiscriminate appeals ” 
and so confined Congressional language to acts of Congress of 





tration of justice as a whole.” Elihu Root, “The Layman’s Criticism of the 
Lawyer,” 39 Am. Bar Assn. REP. 386, 390-391. See also Root, ADDRESSES ON 
CiT1zENSHIP AND GOVERNMENT, 433. 

86 The Committee on Judicial Administration and Remedial Procedure made 
no further. suggestions, but in 1911 expressed itself as satisfied with the changes 
effected by Section 250 of the Judicial Code. See 35 Am. Bar Assn. REP. 617; 
36 ibid. 456. 

87 Rep. Atty. GEN. FOR IQI0, 81. 

88 See infra, p. 362. 

89 See 46 Conc. Rec. 2134. A few days earlier the section that embodied 
the existing law as to the appellate jurisdiction of the Supreme Court from the 
District of Columbia had been passed over at the suggestion of Senator Root. 

90 The conference report made no significant changes in this section. See 
ibid. 4000. Section 250 has now been repealed by the Act of Feb. 13, 1925, 
$13, 43 STAT. 936, 941. 





346 HARVARD LAW REVIEW 


general application, thereby excluding “the purely local laws 
of the District.” ** With the help of this interpretation the re- 
striction upon District of Columbia appeals did bring prompt 
and substantial relief. The cases from the Court of Appeals 
of the District fell to 12 during the 1911 Term, to 15 during the 
1912 Term, and to 10 during the 1913 Term.** Through the 
October Term, 1924, the appeals from the Court of Appeals of 
the District of Columbia average only to per term. 

Two other defects of the Act of 1891, also due more to in- 
advertence than to design, were the failure to provide for appeal 
to the circuit courts of appeals from the denial of interlocutory 
injunctions and from the disposition of an application for a 
receiver. The former was corrected without stirring much inter- 
est by the Act of Feb. 18, 1895.°° The receivership problem, 
however, involving as it did the uncontrolled authority of a 
single judge to appoint receivers, aroused fierce controversy. 
Around it centered all the prickly issues raised by the railroad 
receiverships in the nineties. With one-fourth of the railroads 
of the country in the hands of federal receivers, old sectional 
passions were again aroused, intensified by deep economic dif- 
ferences between eastern creditors and southern and western 
communities.** Here was an issue by which the federal courts 
were again swept into the vortex of politics and partisan strife. 
Even those who, like the then Circuit Judge Taft, vigorously 
upheld the exercise of judicial power in these receivership cases, 
recognized that there were “ substantial reasons ” for relieving the 





91 American Security & Trust Co. v. District of Columbia, 224 U. S. 491 
(1912). 

®2 See Reports oF ATtrorNEY GENERAL for the corresponding years. 

%3 A bill to this effect was introduced by Draper on Jan. 15, 1894, and 
reported from the House Judiciary Committee on Feb. 20, 1894. 26 Conc. 
Rec. 847, 2327; House Report, No. 465, 53rd Cong., 2nd Sess., Ser. No. 3260. 
It passed the House without division on April 21. 26 Conc. Rec. 3943. It 
was reported from the Senate Judiciary Committee on Jan. 28, 1895, by Senator 
Hoar with an amendment allowing the judge to require an additional bond as a 
condition of appeal. 27 ibid. 1441. It passed the Senate as amended on Feb. 
12, and the amendment was concurred in by the House. Ibid. 2086, 2176. 
It became law on Feb. 18, 1895. 28 Stat. 666. 

®* A memorial of the legislature of South Carolina protesting against this 
aspect of federal jurisdiction was presented to the House on Jan. 22, 1894, and 
to the Senate on Jan. 24, 1894. See 26 Conc. Rec. 1217, 1303, 2406. 
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federal courts of this task if it were feasible to do so.” The 
arduous burdens of railroad management involved in these re- 
ceiverships interfered with the discharge of “ regular judicial 
labors ” and entailed “ unpleasant public controversies ” affecting 
the confidence of the public. The difficulties of this situation 
were intensified through the occasional practice of appointing 
receivers without granting injunctive relief in order to free the 
judge from the possibility of all review by an appellate court.” 
These circumstances, so familiar in the heated literature of the 
nineties concerning the Wabash and other receiverships, furnished 
the ammunition for the vigorous campaign by the American Bar 
Association to subject to review an interlocutory decree appoint- 
ing a receiver. 

As a matter of fact the earlier recommendations of the Ameri- 
can Bar Association, which were the basis of the Evarts Act, 
contained such a provision. In the language of the American 
Bar Association Committee on Judicial Administration, the Act 
of 1891 “strangely omits” the right of appeal from such an 
interlocutory decree: 


“The appeal from a final decree where there has been a previous 
interlocutory decree appointing a receiver, with intermediate orders for 
the sale of the res or receivers’ certificates or, in any event, with the 
entire expenses of the receivership saddled on the estate, is like the 
justice that grants a new trial to the beheaded criminal.” *” 


Three times the House passed a bill to correct this defect — in 
1894,°° 1896, and 1899.*° In the Senate Judiciary Committee 





95 See William H. Taft, “ Recent Criticisms of the Federal Judiciary,” 18 
Am. Bar Assn. REP. 237, 257. 

96 Tbid. 263. 

97 Report of Committee on Judicial Administration and Remedial Procedure 
for 1894, 17 Am. Bar Assn. REP. 341. 

88 Turner of Georgia on May 31, 1894, introduced a bill to amend Section 7 
of the Act of 1891, which was reported back favorably from the House Judiciary 
Committee on Jyne 7, 1894. 26 Conc. Rec. 5557, 5924; House Report, No. 
1039, 53 Cong., 2nd Sess., Ser. No. 3271. The bill, set forth in full in 26 Cone. 
Rec. 6062, was debated on June 9 and on June 13 passed without division. 
Ibid. 6062, 6233. On June 15 it was referred to the Senate Judiciary Committee, 
whence it never emerged. Ibid. 6310. 

99 Turner again introduced his bill in the House on Dec. 6, 1895. 28 Conc. 
Rec. 52. On Jan. 21, 1896, Updegraff of Iowa from the Judiciary Committee 
reported out a substitute. Ibid. 952; House Report, No. 104, 54th Cong., 1st 
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three times it was buried. Despite the gradual termination of 
the provocative railroad receiverships in the federal courts, the 
American Bar Association continued to press its recommenda- 
tion." Possibly because of the reorganization of the railroads 
and their withdrawal from court supervision, following the 
McKinley “ era of. prosperity,” the measure ceased to be imme- 
diately important and after a fourth passage by the House, the 
Senate allowed it to become law on June 6, 1900." Unfortu- 
nately, however, the form of the Act was an amendment of the 
original Section 7 of the Act of 1891 rather than of that Section 
as amended by the Act of 1895 which permitted an appeal from 
an interlocutory order “ refusing or dissolving ” as well as grant- 
ing an injunction. As a result the Act of 1900, either inadver- 





Sess., Ser. No. 3457. The bill passed without debate on Mar. 24, 1896. 28 Conc. 
Rec. 3146. On March 25 it was referred to the Senate Judiciary Committee 
and there buried. Jbid. 3166. 

100 On Feb. 17, 1898, Henderson in the House introduced a bill to amend 
Section 7 of the Act of 1891 so as to provide for appeals from interlocutory 
orders appointing receivers. 31 Conc. Rec. 1865. It was reported out by Con- 
nolly of Illinois from the Judiciary Committee. 31 ibid. 4828; House Report, 
No. 1293, 54th Cong., 2nd Sess., Ser. No. 3721. This bill, which appears in 31 
Conc. Rec. 6203, was the bill drafted by a committee of the American Bar 
Association. See 21 Am. Bar Assn. Rep. 41. The attention of the American 
Bar Association had been directed to this defect in Section 7 of the Act of 1891 
in 1894, 1895, and in 1897. See 17 ibid. 341; 18 ibid. 307; 20 tbid 347, 416. 
The bill passed the House without division on June 21, 1898. 31 Conc. REc. 
6203. It was referred to the Senate Judiciary Committee and there buried. 
Ibid. 6229. 

101 See 22 Am. Bar Assn. Rep. 242. William Wirt Howe in his presidential 
address to the Association in 1898 urgently pressed the need for this legislation. 
See 21 ibid. 235, 243. 

102 A bill to this effect was introduced by Bartlett in the House on Dec. 20, 
1899, and reported out of the Judiciary Committee on May 25, 1900. 33 Conc. 
Rec. 608, 6509; House Report, No. 1758, 56 Cong., 1st Sess., Ser. No. 4027. 
The bill passed without debate on June 5, 1900, and on the next day was 
referred to the Senate Judiciary Committee. 33 Conc. Rec. 7206, 7311. In 
the meantime Senator Thurston on Mar. 19, 1900, had introduced a similar bill 
in the Senate. Jbid. 3024. On April 9 he reported it from the Judiciary Com- 
mittee asking unanimous consent for the present consideration of the bill, but 
this was denied. Ibid. 4164. On May 14 the bill again was passed over upon 
objection, despite Thurston’s remarks that the American Bar Association urgently 
requested the passage of the bill. Jbid. 5933. On June 6 the Senate Judiciary 
Committee reported out the House bill urging its passage in the place of 
Thurston’s measure. Ibid. 7335. It passed the Senate on the same day and 
became law as the Act of June 6, 1900. 31 STAT. 660. 





A STUDY IN THE FEDERAL JUDICIAL SYSTEM 349 


tently or by design,*** repealed the Act of 1895 through careless 
draftsmanship.*** This defect in turn had to be remedied, an 
effort which required twelve years‘ and was finally accom- 
plished by Section 129 of the Judicial Code.’ 





103 Tt is generally assumed that the repeal was inadvertent; however, the 
fact that the House bill, as distinguished from Thurston’s measure, omitted the 
provisions allowing an appeal from an interlocutory order refusing an injunc- 
tion, leaves some doubt as to whether this was the intention of the Senate. 
See Sen. Rep., No. 2206, 56th Cong., 2nd Sess., Ser. No. 4065. 

104 Columbia Wire Co. v. Boyce, 104 Fed. 172 (7th Circ., 1900); Rowan v. 
Ide, 107 Fed. 161 (5th Circ., 1901). 

105 Measures to correct this error were introduced immediately after it was 
discovered. On Jan. 24, 1901, Senator Fairbanks introduced a bill to amend 
Section 7 of the Act of 1891, as amended by the Act of Feb. 18, 1895, and the 
Act of June 6, 1900. 34 Conc. Rec. 1502. The defect had been brought to the 
attention of the Senate through the action of the American Bar Association. 
See Thurston in the Senate on Feb. 19, 1901, ibid. 2931; 23 Am. Bar Assn. REP. 
37-40. The bill was debated on Feb. 19, 1001, but on objection was passed 
over. 34 Conc. Rec. 2931. In the House on Jan. 26, 1901, Overstreet intro- 
duced a similar bill, which was reported out on Feb. 12, 1901. Jbid. 1657, 
2566; House Report, No. 2849, 56th Cong., 2nd Sess., Ser. No. 4214. The bill 
was debated on Feb. 28, 1901, and was passed by a vote of 68 to 20. 34 Conc. 
Rec. 3567-3569, 3574-3575. It was referred to the Senate Judiciary Committee 
who took no action upon it. Ibid. 3562. On Dec. 2, 1901, Overstreet again 
introduced his bill. 35 ibid. 13. It was reported out by the Judiciary Com- 
mittee on Jan. 27, 1902, and passed the House on Feb. 13, 1902. Ibid. 1048, 
1733; House Report, No. 186, 57th Cong., 1st Sess., Ser. No. 4399. The Senate 
Judiciary Committee, after holding the bill for over a year, reported it with 
amendments on Feb. 24, 1903. 36 Conc. Rec. 2754. The Senate, however, took 
no action upon it. On Feb. 2, 1905, Powers of Massachusetts in the House 
introduced a bill for a like purpose. 39 ibid. 1811. It was reported without 
amendment on Feb. 4, 1905. Ibid. 1906; House Report, No. 4214, 58th Cong., 
3rd Sess., Ser. No. 4762. The bill passed on Feb. 11 without division. 39 
Conc. Rec. 2413. It was referred to the Senate Judiciary Committee but never 
emerged. Ibid. 2453. 

A further difficulty with appeals from interlocutory orders consisted in the 
fact that where such an appeal involved a constitutional question, an appeal on 
final decree lay directly to the Supreme Court. There being no provision for 
appeals from interlocutory decrees other than to the circuit courts of appeals, 
and the appeal to these courts under the existing legislation being available only 
where an appeal from a final decree would also lie to the circuit courts of 
appeals, the existence of a constitutional question would prevent all appeals from 
interlocutory orders. It thus became customary for the pleader to allege the ex- 
istence of a constitutional question and thus seek to prevent all review from inter- 
locutory decrees. See Bacon in the Senate on April 6, 1906, 40 Conc. REc. 
4856. A bill to remedy this defect and provide for review of all interlocutory 
orders by the circuit courts of appeals was introduced in the House by Brantley 
on Jan. 22, 1906. Ibid. 1408. The text of the bill appears in 40 Conc. REc. 
1723. It was reported out of the Judiciary Committee on Jan. 29, 1906, and 
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Old political institutions like low forms of organism have 
tenacious vitality. The circuit court ceased to have justification 
by works when it ceased to function as a court of two judges, 
one of distinguished rank, in the disposition of important litiga- 
tion. By 1869 the circuit courts were predominantly mere rep- 
licas of the district courts, more often than not presided over 
by the same district judge. Behind the elaborate machinery of 
two separate legal establishments were two sets of courts — on 
paper.**’ In practice the system spelt not only confusion and 
waste, but the inevitable abuse of power resulting from unlimited 
authority. And yet it took fifty years after the exposure of the 
perversion of an outworn system to eliminate its cluttering and 
costly forms. When finally the change did come to pass, it was 
over the protest of Joseph H. Choate and Elihu Root! *°* 

The Judiciary Act of 1869 hoped to save the circuit court 
system by providing circuit judges. We have seen the failure of 





on the same day passed the House without a division. Jbid. 1723; House 
Report, No. 542, 59th Cong., 1st Sess., Ser. No. 4906. The Senate Judiciary 
Committee reported it out with amendments on Mar. 29, 1906. 40 Conc. REC. 
4420, Sen. Rep., No. 2192, soth Cong., rst Sess., Ser. No. 4905. It was debated 
and passed by the Senate on April 6, 1906. 40 Conc. Rec. 4857. The House 
concurred in the Senate amendments. Ibid. 5056. The bill became law by the 
Act of April 14, 1906, 34 SraT. 116. 

106 36 Strat. 1087, 1134. See H. R. Doc., No. 127, 61st Cong., 2nd Sess., 
Ser. No. 5830, p. 57: “The act of 1900 amended the act of 1891, and over- 
looked the act of 1895. In view of this, the comimittee has restored the pro- 
visions of the act of 1895 permitting an appeal from an interlocutory order 
‘refusing or dissolving,’ or ‘refusing to dissolve an injunction.’ ” 

107 “From 1891 to the time of the adoption of the code, the Courts operated 
under a system the complicity [sic] of which demonstrated beyond question the 
need of reform in the direction of simplicity. ... The jurisdiction of the two 
Courts was distinguished by no controlling principle... . Time and time again 
would the presiding judge have Court opened as a Circuit Court, and after 
the calling of the docket, have that Court closed with due solemnity. Immedi- 
ately afterwards the crier would announce that the District Court was in 
session. There would be a switching of dockets, and the District Court would 
proceed to business.” Robert W. Breckons, “The Judicial Code of United 
States with Some Incidental Observations on Its Application to Hawaii,” 22 
YALE L. J. 453, 457- 

108 Mr. Root, with customary acumen, has analyzed the psychology of leaders 
of the bar which prevents them from becoming leaders of reform. See Elihu 
Root, supra, note 85, 39 Am. Bar Assn. REP. 386, 390-301. 
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the attempt. The new business which came to the courts ex- 
ceeded the capacity of the new judges. Circuit judges could pay 
only sporadic visits to the different districts and for brief periods. 
Very soon the old conditions were revived in aggravated form. 
Circuit courts fell into the hands of single judges and, in the main, 
judges of the district courts did circuit court work. Therefore, 
beginning with the seventies, the abolition of the circuit courts 
and some form of intermediate appellate tribunal were the two 
chief planks in every program for judicial reform. The two 
proposals were interdependent. With a new system of appellate 
jurisdiction the old limited appellate power of the circuit courts 
became redundant. A weighty nisi prius court likewise became 
a needless safeguard if review became generally available through 
a new set of appellate courts. The Harris bill, the McCrary 
bill, the Davis bill, the Maury bill, all built on these assumptions. 
The Circuit Courts of Appeals Act, in the form in which it passed 
the House, likewise abolished the circuit courts. But we have 
already noted that a price had to be paid to overcome Evarts’ 
original hostility to the creation of new appellate tribunals, 
wedded as he was to the traditional circuit court system. The 
chief concession which was made him was the retention of the 
circuit courts. 

But the Act of 1891 in creating new comprehensive appellate 
courts had to eliminate at least the limited appellate power of 
the circuit courts.*°? Thus the new legislation only emphasized 
the growing “absurdity in the Federal judicial system” *” of 
two courts substantially of concurrent jurisdiction, with no little 
uncertainty and confusion in determining the few instances in 
which their jurisdiction was not concurrent. The situation was 
aptly summarized by Reuben O. Moon, Chairman of the House 
Committee on the Revision of the Laws: 


“ The jurisdiction conferred by acts of Congress upon these courts 
is, in a large majority of cases, concurrent, and in a comparatively few 
cases is exclusive jurisdiction conferred upon them. This jurisdiction 
differs very little in character and is distinguished by no controlling 
principle. They both have jurisdiction of civil and criminal cases, the 





109 Act of Mar. 3, 1891, No. 4, 26 Strat. 826, 827. 
110 Senator (now Mr. Justice) Sutherland, in the Senate on Feb. 8, 1911, 
46 Conc. Rec. 2137. 
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only distinction being that the circuit court has exclusive jurisdiction 
in capital cases. In some cases the line of demarcation is simply the 
amount involved in the litigation; in some cases there exists a mere 
arbitrary division, giving the admiralty and maritime jurisdiction ex- 
clusively to the district courts, and matters relating to revenue to the 
circuit courts; and during the past 25 years few, if any, acts of Con- 
gress have been passed that conferred jurisdiction upon courts in which 
the same jurisdiction has not been conferred upon both the circuit and 
the district courts.” 7" 


No wonder such a system was “ perplexing and oftentimes con- 
fusing to litigants and attorneys.” *” 

In 1894 the American Bar Association renewed its campaign 
for the elimination of this obsolete system.** The sluggish legis- 
lative story starts with the introduction of a bill by Senator Hoar 
on Feb. 1, 1897, not in the hope of its passage but to secure 
public attention.*** At Senator Hoar’s instance *” a special com- 
mittee was appointed by the American Bar Association on the 
revision of the federal judicial system through consolidation of 
the district and circuit courts.*** To this end a careful proposal 
was made and sponsored by Senator Hoar in a bill introduced on 
Feb. 27, 1899.*** At this time, however, there was in existence 
the Commission, established by Congress on June 4, 1897,'* 
for the revision and codification of the penal laws. The fusion of 
the circuit and district courts would entail minor revisions in a 
great mass of federal legislation. What was more natural and 
expedient than reference to this Commission of the proposal for 





111 46 Conc. REc. 88. 

112 H, R. Doc., No. 127, 61st Cong., 2nd Sess., Ser. No. 5830, p. 5. 

118 Report of Committee on Judicial Administration and Remedial Procedure, 
17 Am. Bar Assn. REP. 336, 342. 

114 29 Conc. Rec. 1378. 

115 Senator Hoar in 1897. telegraphed the American Bar Association: “The 
Bar Association will confer a great benefit by appointing a committee to consider 
the present constitution of the U. S. Circuit and District Courts, whether they 
may not properly be consolidated or the present very singular distribution of 
jurisdiction otherwise improved.” 20 Am. Bar Assn. REP. 60. 

116 Jbid. 63. For the list of the special committee, see 21 ibid. 160. 

117 32 Conc. Rec. 2432. At the same time a letter from Edmund Wetmore, 
Chairman of the Special Committee on Federal Courts, advocating the adoption 
of the bill was printed as Sen. Doc., No. 142, 55th Cong., 3rd Sess., Ser. No. 
3735. See also Report of the Committee on Federal Courts, 21 Am. Bar AssN. 
Rep. 485. 118 30 Stat. 58. 
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the revision of the judiciary acts! The day after Hoar intro- 
duced the Bar Association bill he moved, in effect, to refer the 
project for reorganizing the district and circuit courts to the 
Commission on the Revision of the Laws.’ By the Act of March 
3, 1899, it became the duty of the Commission “ to revise and 
codify the laws concerning the jurisdiction and practice of the 
courts of the United States, including the Judiciary Act. . . .” **° 

The specific proposal to abolish the circuit courts thus becomes 
entangled in the larger project of the revision of the laws of the 
United States. A new incubating process of twelve years is 
begun. The circuit courts gain another and final lease of life, 
because their death must await the adoption of a comprehensive 
judicial code. Independent legislative proposals cease. No 
further bills affecting the fate of the circuit courts appear.’ 
The drive against their retention is transferred from Congress 
to the Commission. Although this body was instructed to “ re- 
vise and codify ” the laws concerning the federal courts, it acted 
as though it were given a mandate to frame the drastic change 
involved in putting an end to the circuit courts. The Commission 
certainly was justified in assuming an overwhelming sentiment 
for the reform, and fortified itself by further weighty opinion.’* 
Thus, the powerful Circuit Court of Appeals for the Sixth Circuit 
fully concurred in the views of the Commissioners 





119 32 Conc. REC. 2553. 

120 39 STaT. 1116. 

121 Turner in the Senate on May 6, 1902, introduced a bill to abolish the 
circuit courts and simplify appeals from the district courts to the Supreme Court. 
35 Conc. Rec. 5415. Just prior to the introduction of the bill that became the 
Judicial Code, Moon of Pennsylvania, Chairman of the Committee on the 
Revision of the Laws, introduced a bill to abolish the circuit courts. 45 | ibid. 
825.. Neither of these bills was reported from committee. 

122 A statement for the year 1908 shows: 

Days 
Circuit judges held circuit court 2,175 
District judges held circuit court 15,771 
In 9 districts circuit judges held circuit court .... 1,826 
In 43 districts circuit judges held circuit court .... 349 


In 25 districts circuit judges did not hold circuit court. See 46 Conc. Rec. 1544. 
The duplication’ of work under the system of circuit courts is illustrated by the 
fact that in 1910 there were 77 circuit courts required by acts of Congress to be 
held in 276 different places in the circuits, and also 77 district courts required to 
be held in 276 different places. See ibid. 87. 
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“ that there should be but one court of first instance and we think 
that you have taken the wisest course in reaching that end by transfer- 
ring all the jurisdiction of the existing circuit courts to the district 
courts. 

“The existence of the two courts of first instance has long been an 
anomaly, if not an absurdity, in the Federal judicial system, and their 
maintenance has been useful only as marking the unusual and in most 
respects praiseworthy conservatism which Congress has shown in deal- 
ing with proposed changes in the organization of the Federal courts.” 12° 


These were the views of three judges destined for membership 
on the Supreme Bench — Day, Lurton, and Taft. 

Instead of disposing piecemeal of the different branches of 
federal legislation referred to, and to be drafted by, the Com- 
mission, Congress enlarged the scope of its assignment. By the 
Act of March 3, 1901,*** the Commission was instructed to pre- 
pare a revision of all the permanent laws of the United States. 
The revision of the penal laws and of the judiciary acts were to 
form titles of the comprehensive project. The Commission re- 
ported the codification of the judiciary title to the Attorney 
General on November 15, 1901. Meanwhile, the revision of the 
other laws was proceeding, and by Resolution of March 3, 
1905,'*° the Commission was ordered to incorporate in its final 
proposals any changes that had been made in the criminal and 
judiciary titles since its previous report. By Act of June 30, 
1906,’** completion of the work of the Commission was set for 
December 15, 1906. A resolution of March 2, 1907,'*’ provided 
for a joint committee of Congress to consider the revision of the 
laws proposed by the Commission. After enacting the proposed 
codification of the penal laws into the Criminal Code of March 3, 
1909,'** the judiciary title, prepared by the Commission and 
considerably revised by the Joint Committee on the Revision of 
the Laws, was introduced in both Senate and House on March 9 





123 Letter of Nov. 3, 1899, from Taft, Lurton, and Day, Judges of the Circuit 
Court of Appeals for the Sixth Circuit, to Botkin, Watson, and Culberson, Com- 
missioners on the Revision of Laws. 46 Conc. Rec. 1544. 

124 31 Srat. 1181. 

125 33 STaT. 1285. 

126 34 STAT. 607, 754. 

127 34 STAT. 1423. 

128 35 Srart. 1058. 
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and March 23, 1910, in the form of a Judicial Code.’*’ For our 
immediate purpose the significant feature of the Judicial Code 
was the elimination of the circuit courts and the vesting of all 
original jurisdiction in the district courts. The proposal had to 
encounter final resistance in both houses. Apart from the place- 
men whose clerical jobs were threatened,° some of the most 
distinguished lawyers still opposed the change. The old circuit 
court enlisted their loyalty, and the elimination of this ancient 
institution went against the grain of their professional affections. 
Senator Root, though in principle “ inclining towards the meas- 
ure of consolidation,” *** finally voted against it.** Congress 
was memorialized by a protest of leading lawyers from all the 
circuits, headed by Joseph H. Choate.*** The American Bar 
Association, which as we have seen, had taken the original lead 
for this reform, had become quiescent while Commission and 
Congressional committee were engaged upon revision. When 
the reform was about to be realized, the American Bar Associa- 
tion not only failed to support its old measure; it actually 
supported the forces of obstruction through a pusillanimous 
resolution seeking further time for “ investigation,” meanwhile 





129-45 Conc. REC. 2937, 3641. 

130 Reference is made in both Senate and House to the existence of “an 
organization of the circuit court clerks of this country to defeat this legislation 
simply because it deprives them of their positions.” See Moon in the House on 
Dec. 14, 1910, and Sherley in the Senate on Feb. 23, 1r911. 46 Conc. REc. 301, 
3219. 

131 46 Conc. REc. 1544. 

132 “Mr. Root. I move to strike out section 274. I do that because I wish 
to record a vote against the abolition and consolidation of the circuit and district 
courts.” 46 Conc. Rec. 2136. The motion was defeated without a division. 
Ibid, 21309. 

1338 The signers of this memorial were Hollis R. Bailey of Boston, Mass. 
(1st Circ.), Joseph H. Choate of New York, N. Y. (2nd Circ.), James Buchanon 
of Trenton, N. J. (3rd Circ.), Charles D. Merrick of Parkersburg, West Va. 
(4th Cire.), Alex. W. Smith of Atlanta, Ga. (sth Circ.), John B. Rouse of New 
Orleans, La. (sth Circ.), George D. Lancaster of Chattanooga, Tenn. (6th 
Circ.), James Quarles of Louisville, Ky. (6th Circ.), Otto Raymond Barnett of 
Chicago, Ill. (7th Circ.), James H. Matheny of Springfield, Ill. (7th Circ.), 
Ralph W. Breckenridge of Omaha, Neb. (8th Circ.), C. E. S. Wood of Portland, 
Ore. (oth Circ.). The memorial is printed in 46 Conc. Rec. 298, and 14 Law 
Notes 225. Judge Pardee of the Fifth Circuit, the oldest circuit judge of the 
day, joined the protest against the abolition of the circuit courts. His series of 
spirited letters were placed before Congress and much use was made of them. 
See 46 Conc. REC. 300. 
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requesting Congress to postpone action! *** Two state bar asso- 
ciations, Connecticut **° and Alabama,’** had at least the courage 
for out-and-out opposition. But it was a lost fight. The circuit 
courts had outlived their adventitious existence.**’ Their epitaph 
was written by the Act of March 3, rgr1,*** and on January 1, 
1912, the circuit courts had ceased to be. 

The merger of circuit courts into district courts could not, 
however, be accomplished merely by the mechanical transfer of 
circuit court jurisdiction to district courts. The difference be- 
tween the territorial power of the district and circuit judges had 
in action practical consequences. Inasmuch as a circuit court 
judge could sit in all districts within his circuit, in receivership 
proceedings he was enabled to appoint the same individual as 
receiver in all districts forming one circuit within which a single 
enterprise, usually a railroad, was administering property. But 
a district judge was confined to his district, with the result that 
each district judge might name a different receiver for different 
portions of the same railroad in the same circuit. As a matter 
of practice district judges had left the disposition of this class 
of litigation to their circuit judges.**® The mere elimination of 
circuit courts would have put an end to such a practical adjust- 
ment. The Choate memorial, speaking for “lawyers of large 





134 The resolution was offered by Walter George Smith of Pennsylvania and 
referred to the Committee on Judicial Administration and Remedial Procedure. 
See 35 Am. Bar Assn. Rep. 48. The text of the resolution appears in 46 Conc. 
Rec. 298. The Committee “ made strenuous efforts to obtain a postponement of 
Congressional action on the bills covering the subject-matter of these resolutions, 
but without cvail.” See 36 Am. Bar Assn. Rep. 387. 

185 See 1911 Conn. State Bar Assn. Rep. 30, reprinted in 46 Conc. REC. 
2153. 

136 See Brantley of Georgia in the House on Dec. 14, 1910, 46 Conc. REC. 
298. 

137 An editorial in 1910 thus summarizes the situation: “ The surprising thing 
is that the Circuit Court of the United States has not long ago been abolished.” 
See 41 Nat. Corp. Rep. 625. 

138 § 289, 36 STAT. 1087, 1167. 

1389 Thus Judge Pardee describes the practice in his circuit: “In this circuit, 
the general understanding is that the circuit judges shall take care of the liti- 
gation brought in the several circuit courts which concerns property interests 
(and needs ancillary bills) in more than one district. In such litigation, the 
circuit judge can secure uniformity in the rulings, and there is never a conflict as 
to the management of the property or the appointment of receivers.” 46 Conc. 
REC. 300. 
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practice on the equity side of the United States circuit courts,” **° 
seized upon this problem as one of the chief reasons for retain- 
ing the circuit courts. But legal ingenuity was not so barren 
as to be unable to meet an isolated difficulty, without retaining 
the whole barnacled system out of which it grew. The objection 
was easily met by the present Section 56 of the Judicial Code, 
whereby the action of a district judge in appointing a receiver 
covering property running across an entire circuit and including 
a number of districts, is rendered conclusive for purposes of pre- 
serving the status quo, but subjecting the appointment to con- 
firmation, within thirty days, by a circuit judge or the circuit 
court of appeals.*** 

One other detail was seized upon as an excuse for preserving 
the old order. Under the Circuit Courts of Appeals Act circuit 
judges, particularly on the less busy courts of appeals, were 
available for nisi prius work on circuit courts. The existing 
situation to this extent permitted a flexible use of the judges. 
This advantage was retained by an amendment, now Section 
18, authorizing circuit judges to hold district court.’** For the 
rest, there were the usual prophecies that “ the change will be 
unsettling and will substitute a judicial system not understood 
for one well-defined and known.” *** After a little over a decade, 
a new generation of lawyers has come to the bar hardly conscious 
that there had ever been circuit courts. 





140 [bid. 299. 
141 This section was introduced as an amendment to the House bill by Chair- 
man Moon and was adopted in substantially the same form as introduced. See 
46 Conc. REC. 566-569, 3998. 

142 “Tts purpose ... is to permit circuit judges to try cases in the district 
courts, in order to prevent congestion of business in those courts, and to afford 
business for the circuit judges in circuits in which there is not sufficient business 
in the circuit courts of appeals to occupy the time of the judges.” See H. R. 
Doc., No. 127, 6rst Cong., 2nd Sess., Ser. No. 5830, p. 13. An amendment to 
Section 118 of the Judicial Code also permitted circuit judges to hold district 
court. Parker of New Jersey on the floor of the House sought to retain even 
more flexibility by an amendment to Section 13 intended to allow the Supreme 
Court Justices to be members of the district courts. 46 Conc. Rec. 303. Under 
the Act of 1891 the Justices were still eligible to sit in the circuit courts, but 
they did not exercise this power. See ibid. 301. Parker’s amendment —a last 
attempt in the long struggle to saddle the Justices of the Supreme Court with 
nisi prius work —was defeated without division. Ibid. 304. 

143 The Choate memorial, 46 Conc. REc. 299. 













358 HARVARD LAW REVIEW 


4 


The continuous effort of twenty years to enable the federal 
courts to cope with mounting litigation by reforming their cum- 
bersome and wasteful organization was paralleled by an equally 
vigorous movement to enable them to do their work by reducing 
the range of their business. For twenty years the Congres- 
sional Record registers this attempt to limit jurisdiction. The 
more moderate proposal was to increase the pecuniary amount 
necessary for resort to the federal courts. The more far-reaching 
remedy was the old attempt to remit litigation affecting for- 
eign corporations to the state courts. It is the old strife be- 
tween different sections of the country which, in Congress, is 
intensified by the clash between the popular House and the 
Senate. 

It will be recalled that 'the House in 1887, by an overwhelming 
vote, for the fourth time sought to withdraw from the federal 
courts the growing volume of litigation drawn to them by the 
fiction of corporate citizenship. The Senate blocked this effort, 
yielding only an increase in the jurisdictional amount. The con- 
cession made by the Act of March 3, 1887,'** did not allay the 
western sentiment behind Culberson’s proposals. And so, after 
the efforts to relieve the Supreme Court were accomplished by the 
Act of 1891, Culberson returned to his chief interest. On January 
7, 1892, he introduced his old measure adapting it to the changes 
wrought by the Acts of 1887 and 1891.**° The bill proposed to 
keep out of the federal courts, under its jurisdiction based on 
diversity of citizenship, suits involving corporations doing busi- 
ness in a state but not chartered therein. The bill passed the 
House without debate and division.*** It was reported adversely 





144 24 STAT. 552, as amended by the Act of Aug. 13, 1888, 25 Stat. 433. 

145 23 Conc. REC. 200. 

146 Tt was reported from the House Judiciary Committee on Feb. 11, 1892. 
23 Conc. Rec. 1070; House Report, No. 271, 52 Cong., rst Sess., Ser. No. 3042. 
Buchanon of New Jersey submitted the views of the minority. The bill did not 
take away jurisdiction in this class of cases where suit was brought under the 
copyright or patent laws or where a federal question was involved. On Mar. 9 
Culberson withdrew the bill, but he again brought it before the House during its 
second session on Dec. 19, 1892. 23 Conc. Rec. 1877; 24 ibid. 217. The bill 
passed on the same day without division and was referred to the Senate Judiciary 
Committee. Ibid. 218. 
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by the Senate Judiciary Committee *“’ with three favorable south- 
ern votes *** and never got beyond this stage.**® Culberson in 
the next Congress reintroduced his bill.°° This time action 
on it was suspended *™* to give the right of way to another meas- 
ure *** seeking the curtailment of federal jurisdiction over cor- 
porations, but restricted in its operation to railroads, the particu- 
lar class of corporation at this time most fruitful in litigation. 
A large number of railroads at this time, it will be remembered, 
were operated under federal charter. As to them, the House 
passed a measure providing that they were to be deemed citizens 
of the states through which they passed and therefore could not 
avail themselves of resort to the federal courts as a “ federal 
right ” derived from federal incorporation.** The bill found its 
way to the Senate morgue.** In the succeeding Congress 
Culberson made a last futile attempt to secure action for his 
measure.*”° 


147 [bid. 1956 (Feb. 21, 1893). 

148 Pugh of Alabama, Coke of Texas, and George of Mississippi. 

149 On March 5, 1893, on the motion of Senator Harris, the bill was passed 
over. Ibid. 2663. 

150 On Sept. 9, 1893. 25 Conc. REc. 1359. 

151 Jt was reported back from the Judiciary Committee on Dec. 12, 1893. 
26 Conc. Rec. 171; House Report, No. 207, 53rd Cong., 2nd Sess., Ser. No. 3269. 
The bill was debated on Aug. 16, 1894, when Culberson adverted to the fact that 
every circuit was clamoring for an additional judge and urged that the proper 
method of relief was to restrict the scope of judicial business. 26 Conc. REc. 
8503-8504. On Dec. 4, 1894, the bill was passed over without prejudice. 27 
ibid. 18. 

152 On Sept. 9, 1893, Terry in the House introduced a bil! making United 
States railroad corporations citizens of states through which their railroad passed. 
25 Conc. Rec. 1360. The bill appears in full in 26 Conc. REc. 7603. 

158 Terry’s bill was reported out of the Judiciary Committee on Feb. 9, 1894. 
Ibid. 2050; Houst Report, No. 396, 53rd Cong., 2nd Sess., Ser. No. 3269. On 
July 17, the biil was debated in the House, and Ray of New York moved to 
strike out the provision which made them citizens of such states in which they 
might carry on business. Boatner of Louisiana offered a substitute amendment to 
limit the exclusive jurisdiction of the state courts to causes of action arising 
within the state in which the suit was brought. Both amendments were rejected 
by a vote of 136 to 44 and the bill passed by a vote of 158 to 12. 26 Conc. 
Rec. 7603-7609. 

154 The bill was referred to the Senate Judiciary Committee on Dec. 5, 1894, 
from which it never emerged. 27 Conc. REc. 38. 

155 On Jan. 23, 1896, Culberson’s bill was introduced in the House, but it 
was not reported out of the House Judiciary Committee. 28 Conc. REC. 952. 
In 1897 Culberson was appointed a member of the Commission to Revise the 
Laws and left the House. 
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After 1896 Culberson’s bill, sponsored by other members, 
was continuously introduced into Congress.*** At one session it 
was proposed in the Senate by Senator Patterson of Colorado, 
with an elaborate supporting brief.**’ Resolutions appear for 





156 Qn April 2, 1894, Tucker, by request, had introduced a bill in the House 
to abrogate federal jurisdiction over state corporations. 26 Conc. REc. 3408. 
On Mar. 16, 1897, Allen introduced a bill in the House to restrict the jurisdiction 
of the federal courts. 30 ibid. 27. On Dec. 11, 1900, Burke of Texas introduced 
a bill in the House to limit the jurisdiction of the circuit and district couris. 
33 ibid 210. McRae on April 21, 1902, introduced a bill in the House to limit 
the jurisdiction of the circuit and district courts in suits by and against corpora- 
tions. 35 ibid. 4757. On Dec. 16, 1902, Senator Patterson introduced a bill to 
define the jurisdiction of the United States courts over corporations. 36 ibid. 
343. On Nov. 9, 1903, Stephens of Texas in the House introduced a bill to 
limit the jurisdiction of the circuit and district courts. 37 ibid. 151. On Jan. 
18, 1904, Senator Clay introduced a similar bill which was adversely reported by 
Hoar from the Judiciary Committee on Mar. 29, 1904, and indefinitely post- 
poned. 38 ibid. 819, 3912. On Dec. 4, 1905, Stephens of Texas again introduced 
his former bill. 40 ibid. 54. On Jan. 29, 1905, Senator Patterson reintroduced 
his bill. Jbid. 1670. On Feb. 26, 1905, Garrett of Tennessee introduced two 
bills —to limit the jurisdiction of the circuit and district courts, and to amend 
the Act of 1887 so as to abrogate “ federal jurisdiction over State corporations 
when the jurisdiction is founded only on the fact that the action or suit is 
brought between citizens of different States.” Jbid. 3031. In the House on 
April 7, 1906, Parker introduced a bill to limit the jurisdiction of the United 
States courts. Ibid. 4921. On Dec. 13, 1906, Senator Carmack introduced a bill 
to limit the jurisdiction of the district and circuit courts, and a bill to abrogate 
jurisdiction over state corporations on the ground of diversity of citizenship. 41 
ibid. 329. On Jan. 7, 1907, Senator Clay reintroduced his bill. Ibid. 669. On 
Dec. 3, 1907, Garrett in the House reintroduced his two bills. 42 ibid. 115. On 
Mar. 18, 1909, Kitchin in the House introduced a bill to prevent removal by 
non-resident corporations. 44 ibid. 101 On Mar. 19, 1909, Garrett reintroduced 
his two bills. Jbid. 114. On Dec. 14, 1909, in the House, Thomas of Kentucky 
introduced a bill to limit the jurisdiction of the circuit and district courts. 45 
ibid. 140. On Dec. 15, 1909, Kitchin reintroduced his bill. Jbid. 180. On Feb. 
21, 1910, Senator Clay reintroduced his bill. Ibid. 2150. On Mar. 15, 1910, 
Hughes of New Jersey introduced a bill to amend the Act of Aug. 13, 1888, and 
making certain changes in the procedure on removal. The bill was reported 
out on Mar. 25, 1910. Ibid. 3224, 3790; House Report, No. 832, 61st Cong., 
2nd Sess., Ser. No. 5592. In the debate that occurred on April 4, 1910, Thomas 
of Kentucky offered an amendment increasing the jurisdictional amount neces- 
sary for removal from state to federal courts to $5,000. Garrett proposed an 
amendment to prevent jurisdiction by federal courts over state corporations on 
the ground of diversity of citizenship. The bill passed, with the Thomas amend- 
ment, by a vote of 123 to 117, and was referred to the Senate Judiciary Com- 
mittee where it died. 45 Conc. Rec. 4222-4227, 4259. On Dec. 21, 1910, 
Stephens of Texas reintroduced his bill. 46 ibid. 577. 

157 This brief, drawn by Henry Cohen and Jas. J. Sullivan of the Denver 
Bar, was printed as Sen. Doc., No. 46, 57th Cong., 2nd Sess., Ser. No. 4420. 
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constitutional amendments to accomplish the same purpose. 
During this period proponents of curtailed jurisdiction also 
pushed a measure to raise the jurisdictional amount from $2,000 
to $5,000."*° But, as we have noted, while the judiciary title was 
in the hands of the Commission for the Revision of the Laws, 
legislative activity over judicial organization was, in the main, 
dormant in Congress.** The introduction of the bill embody- 





158 On Jan. 7, 1898, Senator Butler introduced a joint resolution for a con- 
stitutional amendment providing for the election of federal judges and doing 
away with federal jurisdiction in cases based on diversity of citizenship. 31 
Conc. Rec. 430. Again on Dec. 10, 1909, Russell in the House proposed a joint 
resolution for a constitutional amendment doing away with federal jurisdiction 
over corporations on the ground of diversity of citizenship. 45 Conc. REc. 91. 

159 On Dec. 7, 1897, Moon of Tennessee introduced a bill to increase the 
jurisdictional amount to $5,000. 31 ibid. 34. He reintroduced the bill on Dec. 
5, 1899. 33 ibid. 57. He again introduced the bill on Dec. 2, 1901. 35 ibid. 
16. On Jan. 17, 1908, the bill again appears in the House under the sponsorship 
of Moon. 42 ibid. 835. On May 13, 1909, Moon once more introduced his bill. 
44 ibid. 2013. 

160 Among the minor attempts to secure legislation affecting the jurisdiction 
of the federal courts was a bill introduced by Henderson in the House on Dec. 
6, 1897, providing that the party originally suing in a federal court or removing 
it to such court from a state court could not question the jurisdiction of the 
federal court; also, that neither party could question its jurisdiction if the case 
proceeded to trial on the merits, but the court on its motion could question 
either the non-existence of jurisdiction or could refuse to entertain jurisdiction 
on the ground that it had been obtained through collusion. 31 Conc. REc. 14, 
3859. The bill was reported out of the Judiciary Committee on Feb. 25, 1898, 
and again on April 4, 1898. Jbid. 2213, 3536; House Reports, Nos. 546, 958, 
55th Cong., 2nd Sess., Ser. Nos. 3719, 3720. The bill arose as a consequence of 
the decision of the Supreme Court in Walker v. Collins, 167 U. S. 57 (1897), 
where it was held that a case not depending on the citizenship of the parties 
nor otherwise specially provided for, cannot be removed from a state court into 
a United States court as one arising under the Constitution, laws, or treaties of 
the United States, unless that fact appears by the plaintiff's own statement; 
and if it does not appear, the want cannot be supplied by any statement in the 
subsequent pleadings or in the petition for removal. The House Report de- 
nounced the case as travesty upon justice. The minority report contended that 
the proposed legislation would practically extend federal jurisdiction over cases 
cognizable in the state courts alone. 31 Conc. Rec. 3860. In the debate, al- 
though Connolly of the Judiciary Committee contended that the bill related 
only to jurisdiction over the person and could not be construed to extend 
further, Terry, looking only to the language of the bill, contended that it would 
confer jurisdiction by consent upon the federal courts. Ibid. 3860-3863. The 
bill passed the House on April 14, 1898, by a vote of 39 to 23. Ibid. 3863. It 
was referred to the Senate Judiciary Committee and there buried. Jbid. 3941. 

From the year 1902 several attempts were made to broaden the right of 
removal from state to federal courts. These attempts took the form of per- 
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ing the Judicial Code again precipitated the issue of lessening 
jurisdiction. The various proponents of such legislation whose 
bills had heretofore been pigeon-holed, now found ample oppor- 
tunity to propose amendments to the Judicial Code embodying 
their schemes. In the debate that followed, the same ground was 
traversed with which we have become familiar in discussing the 
Culberson bill of the eighties. In the House the advocates for 
limiting access to the federal courts prevailed." The jurisdic- 





mitting removal in cases where a claim of right, privilege, or exemption under 
the Constitution, laws, or treaties of the United States was set up by the de- 
fendant prior to the trial. Under the existing law such a claim had to be 
apparent in the plaintiff's own statement in order to permit the defendant to 
remove, and consequently cases where the defendant alone claimed such a right 
could only go to the United States Supreme Court from the state court of final 
appeal. A bill of this nature was introduced in both houses concurrently. 
See 35 Conc. Rec. 514, 564. On April 11, 1902, in the Senate it was reported 
on adversely by Hoar of the Judiciary Committee. Ibid. 4227; Sen. Rep., No. 
1077, 57th Cong., rst Sess., Ser. No. 4261. On June 3, 1902, Woods in the 
House introduced a similar bill. 35 Conc. Rec. 6685. The bill was reported 
from the Judiciary Committee on June 11, 1902. Jbid. 7113; House Report, 
No. 2459, 57th Cong., rst Sess., Ser. No. 4407. This bill, like the earlier Senate 
bill, sought to restore the broad right of removal as it had existed under the 
Act of 1875, prior to its subsequent restriction under the Acts of Mar. 3, 1887, 
and of Aug. 13, 1888. Clearly, legislation of this nature would not have 
affected the business of the Supreme Court inasmuch as that Court had juris- 
diction of these cases on writ of error from the highest state court. The House 
Report did not believe the bill would materially increase the litigation in the 
inferior federal courts and considered the measure as relieving the Supreme 
Court of “embarrassment” in reversing a state court. On Jan. 6, 1903, con- 
sideration of the bill was objected to in the House and the bill was dropped. 
36, Conc. Rec. 558. On Feb. 2, 1907, Senator Dick introduced a similar measure. 
41 ibid. 2144. It died in committee. 

With the extensive use of the injunction by the inferior federal courts as a 
means of suspending state legislation and orders of state administrative agencies 
on the ground of unconstitutionality, measures to limit this interference are 
brought to the attention of Congress. Bacon in the Senate on Feb. 6, 1908, 
introduced a bill to prevent the issuance of injunctions of this nature. 42 ibid. 
1665. On Feb. 10, 1908, Senator Patterson of Colorade introduced a bill to 
prevent any federal court inferior to the Supreme Court from issuing an in- 
junction in any case wherein the validity of a state law or the act of any state 
official under it was called into question. Ibid. 1795. In the House on Aug. 3, 
1909, Henry of Texas introduced a similar measure. 44 ibid. 4852. The results 
of this movement belong to the history of the Commerce Court Act and of the 
Judicial Code, to be discussed later. 

161 On Dec. 14, 1910, Garrett offered an amendment to Section 24 of the 
bill embodying the Judicial Code making corporations citizens of every state 
where they had an office or an agent or in which they carried’ on their business. 
46 ibid. 309. On Jan. 11, 1911, he again brought the amendment to the atten- 
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tional amount was raised to $5,000," and corporate litigation 
was restricted. Three serious qualifications were placed upon 
removal from state to federal courts by the Garrett amendment: 


“no suit against a corporation or joint-stock company brought in a 
State court of the State in which the plaintiff resides or in which the 
cause of action arose, or within which the defendant has its place of 
business, or carries on its business, shall be removed to any court of the 
United States on the ground of diverse citizenship.” ** 


In the Senate the attempt at restriction failed. The conflict be- 
tween the two Houses on this important subject, among others, 
was transferred to the conference room. The House conferees 
were unyielding. The first conference report retained the Garrett 
amendment .and compromised on the increase in the jurisdictional 
amount by raising it from $2,000 to $3,000 instead of $5,000." 
But the Senate was immovable.** It stood out against the 
Garrett amendment and the House reluctantly yielded. In the 
second conference report to the Senate, the Garrett amendment 
disappeared.**° The Judicial Code made no change in the 
ambit of jurisdiction except to increase by the slight lift of a 


thousand dollars the amount necessary to bring suit in the federal 
courts. 

Other than these major changes this codification of the laws 
governing the federal judiciary achieved few significant reforms. 





tion of the Committee of the Whole. Stephens of Texas offered a substitute 
amendment of a like nature. Ibid. 806-809. The amendment was debated on 
Jan. 18, 1911, and after several verbal changes adopted. Ibid. 1060-1073. 

162 Thomas of Kentucky on Jan. 18, 1911, moved an amendment raising the 
jurisdictional amount from $2,000 to $5,000, thus seeking by amendment to 
secure what Moon of Tennessee had pressed upon the House for many years 
previous by his various bills. See note 120, supra. The amendment was adopted 
by a vote of 95 to 14. 46 Conc. Rec. 1074-1077. 

163 [bid. 1071. ’ 

164 See the report made by the conference committee to the Senate on Mar. 
I, 1911, which retained the Garrett amendment as a proviso to Section 28 of the 
Judicial Code. Ibid. 3760. 

165 The conference report was withdrawn on Mar. 2, 1o11. Ibid. 3847. 

166 Ibid. 3853 (Mar. 2, 1911). This conference report was submitted to the 
House on the same day. Moon of the Conference Committee -regretted the 
Senate’s unyielding opposition to the Garrett amendment and, although mindful 
of the House’s insistence upon the provision, deemed that it was best to yield. 
The House agreed to the conference report by a vote of 161 to 36. Jbid. 3998- 
4012. 
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On the floor of the House numerous attempts were made to 
secure the passage of measures that for years had been vainly 
sponsored in independent bills.**’ Thus, proposals such as later 
became the Clayton Act *® failed of adoption in the House.’” 
On the other hand House amendments failed in the Senate or 
finally went down in conference.’’’ We have seen the Senate’s 
successful resistance to the Garrett amendment seeking a drastic 
curtailment of the jurisdiction of the federal courts, as well as 





167 Attempts to increase the salaries of the circuit judges were made by 
Bennett of New York and Mann of Illinois. 46 Conc. Rec. 810. Mann’s 
amendment seeking an increase to $8,500 was defeated by a vote of 152 to 125, 
and Bennett’s amendment raising this to $10,000 was lost by a vote of 217 to 
50. Ibid. 1078, 1449-1451. An attempt to allow the Supreme Court Justices 
to sit as members of the district court was twice made by Parker of New 
Jersey. Ibid. 303, 1453. Parker thereby sought to retain the principle of the 
old circuit system and reduce the number of appeals by having the best judges 
sit at first instance. 

168 Act of Oct. 15, 1914, 38 STAT. 730. 

169 On Dec. 7, 1010, Wilson of Pennsylvania sought, by amendment, to 
introduce a measure prohibiting the issuance of injunctions in disputes between 
employers and employees unless such an injunction was necessary to pre- 
vent irreparable injury to property. Upon objection that the amendment was 
not germane to the section under consideration, he consented to its being post- 
poned until the House should deal with a later section of the bill. 46 Cone. 
Rec. 97. On Dec. 14, 1910, Stanley of Kentucky by amendment sought to 
relieve agreements between employees from the provisions of the Sherman Act 
and to prevent the issuance of any injunction in trade disputes save upon 
reasonable notice to the defendants. By another amendment he sought to 
divide contempts of court into categories of direct and indirect with a require- 
ment for jury trial in the latter class of contempts. Both amendments went 
over for consideration in connection with the Wilson amendment. IJbid. 318. 
But the House did not thereafter consider these amendments. 

170 Besides the important Garrett, Thomas, and Madison amendments, Parsons 
of New York, by a proviso to Section 116 of the bill, sought to give the circuit 
judges throughout their circuits the powers and jurisdiction of a district judge. 
Ibid. 1452. Parker of New Jersey sought to amend this amendment by giving 
the Circuit Justices the same powers. Ibid. 2144. Hubbard of West Virginia 
offered a substitute amendment allowing the district court to be held by the 
circuit judge, the district judge, or both, and allowing cases to be heard by each 
judge sitting apart at the direction of the circuit judge. In the event that both 
sat together, the opinion of the circuit judge was to be controlling. IJbid. 1453. 
Parker sponsored the amendment because it preserved the flexibility of the 
circuit court system and permitted the court of original jurisdiction in important 
cases to be presided over by two judges. Moon expressed the prevailing senti- 
ment of the House in pressing its tendency to belittle the district judge. After 
a two days’ debate the House rejected the Hubbard and Parker amendments 
and accepted the Parsons amendment. /bid. 2155-2157. The Parsons amend- 
ment, however, failed to secure the approval of the Senate conferees. Ibid. 3998. 
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to the lesser amendment which sought to increase the jurisdic- 
tional amount to $5,000. One further effort by the House to 
make inroads on existing powers of the federal courts ccacerned 
a problem of continuing vitality. Madison of Kentucky pre- 
vailed on the House to adopt an amendment to Section 24 of the 
bill whereby district courts should be barred from taking juris- 
diction of suits “ to suspend, enjoin, or restrain the action of any 
officer of the State in the enforcement, operation, or execution of 
a statute of such State, upon the ground of the unconstitu- 
tionality of such a statute.”*** The proposal was warmly 
espoused in the House, but the Senate was adamant. By way of 
“compromise,” the Conference Committee reported a restate- 
ment of the existing law, contained in the Overman provision 
of the Mann-Elkins Act,’ for a three-judge court in the form 
of a new Section, 266, of the Judicial Code.*** Heyburn (who 
was in charge of the measure in the Senate) and Moon in the 
House wisely hesitated to imperil the success of the entire bill by 
loading it down with amendments embodying contentious pro- 
posals of wider import than questions of judicial organization. 
In piloting the Judicial Code through the House and Senate 
everything was subordinated to the attainment of its pivotal 
reform — the abolition of the circuit courts. 

In minor changes the Code abounds. Some were the result 





171 [bid. 313. Madison adverted to the existing situation as a “ crying evil.” 
Ibid. 314. Cullop ef Indiana explained the purpose of the amendment as fol- 
lows: “ The amendment does not destroy the constitutional right of any citizen 
to have an investigation of his cause in a Federal court. ... This simply gives 
the State courts the right to construe their own statutes before the Federal 
courts construe them in given cases, in order that the doctrine of the State 
court in the construction of a statute may be before the Federal court when 
it is called upon to review the statute.” Ibid. 315. The amendment was agreed 
to without division. Jbid. 316. A short time previous Norris of Nebraska had 
proposed an amendment to prevent the issuance of injunctions against the collec- 
tion of any state tax, but he withdrew it for future consideration under a later 
section of the bill. bid. 312. : 

172 Act of June 18, 1910, § 17, 36 Srat. 557, subsequently amended by the 
Act of Mar. 4, 1913, 37 STAT. 1013. 

173 In the House Shirley especially protested against the acceptance of this 
compromise, asserting that the Overman Act was a step backward in that it 
permitted a restraining order still to be issued by a single judge and required 
three judges to set it aside, whereas it could formerly be set aside by one judge. 
Moon insisted that the restrictions of Section 266 were applicable to restraining 
orders as well as interlocutory injunctions. 46 Conc. REc. 4005. 
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of committee action prior to the introduction of the bill in Con- 
gress; others were the fruit of debate in the House or Senate; 
still others, of joint action in conference.’ The significance of 
the Judicial Code, however, lies not in these. Since rorr its 
three hundred and one sections have undergone much detailed 
revision; the process of amendment has greatly altered the face 
of the original act. But the long years of effort which culminated 
in the Judicial Code realized through it two durable results — 
the fusion of all misi prius work in a single court of original 
jurisdiction through the eradication of an outworn system of 
circuit courts, and the substantial unification, in a comprehensive 





174 Among the more significant changes made by the committee were Section 
18, providing for the designation of circuit judges to sit in district courts; 
Section 129, providing for appeals from interlocutory orders appointing a 
receiver; Sections 244, 245, and 247, assimilating review from the courts of 
Porto Rico, the territorial courts of Arizona and New Mexico, and the district 
court of Alaska, to review from the district courts; Section 254, dealing” with 
the cost of printing the record; Section 256, clause 8, reénacting a provision that 
had mistakenly been repealed, giving the federal courts exclusive jurisdiction of 
suits against diplomatic and consular officials; Section 264, vesting in the district 
judge the power theretofore possessed by judges of circuit courts to issue in- 
junctions; Section 287, increasing the number of peremptory challenges allowed 
the government. The main House amendments follow: (1) Section 20, which 
required a change of venue upon an affidavit filed by a party to a cause that 
the judge was disqualified by interest or bias. This was introduced by Cullop 
of Indiana and approved by the committee. It sought to make such a change 
of venue mandatory instead of discretionary. 46 Conc. Rec. 320. It was de- 
bated at length before it was accepted. Upon the motion of Bennett of New 
York, it was further amended so that the same proceedings for a change of 
venue might be taken where the judge himself filed a certificate with the clerk 
that he deemed himself unable to proceed with absolute impartiality in the cause. 
Ibid. 2626-2630. In conference the Senate further amended it by requiring the 
party filing such affidavit to state that he did so in good faith. Ibid. 3998. 
See Berger v. United States, 255 U. S. 22 (1921). (2) Section 162, giving the 
Court of Claims jurisdiction to hear claims under the Act of Mar. 12, 1863, was 
proposed by Bartlett of Georgia and was adopted by a vote of 124 to 85. 46 
Conc. Rec. 2163-2167. (3) Section 218, increasing the salaries of the Supreme 
Court Justices was the contribution of Mann of Illinois. Jbid. 2617. (4) Sections 
229 and 259, dealing with the distribution of reports and the travelling expenses 
of the judges, were also made on the floor of the House. In conference, at the 
instigation of the Senate conferees, the appellate jurisdiction of the circuit courts 
of appeals in copyright cases was made final; Section 240 was amended so as to 
leave no doubt of the-Supreme Court’s power to review by certiorari criminal 
cases in the circuit courts of appeals; and Section 182, giving the Supreme Court 
appellate jurisdiction of Indian litigation in the Court of Claims, was added as 
a new section. Other Senate and House amendments have already been noted. 





cot 
fec 
ait 











A STUDY IN THE FEDERAL JUDICIAL SYSTEM 367 


code, of the scattered provisions relating to the business of the 
federal courts. This was a creative achievement, although its 
aims were limited and its details ephemeral. The Code is the 
first attempt, since the general revision of 1874, to state in 
ordered form the piecemeal changes wrought by forty years of 
legislation affecting the power and procedure of the federal 
courts.’”® It is the record of a successful endeavor to simplify 
the maze of mysteries through which the practitioner in the fed- 
eral courts had to guide his client’s cause. Even more impor- 
tant, it is a systematic statement of the structural principles 
underlying the réle of courts in the federal system of American 
constitutional government. The shortcomings of this enterprise, 
combined with the issues of a new decade, present the contem- 
porary problems of federal judicial reform. 
Felix Frankfurter. 


Harvarp Law ScHOOL. 


(To be continued) 





175 The Judiciary Title (Title XIII of the Revised Statutes) embraces 563 
sections as compared with the 3o1 sections of the Judicial Code. It includes 
subjects such as fees, evidence, procedure, limitations, which are not dealt with 
by the Judicial Code. An analysis of the various sections of the Code illustrates, 
however, the extent to which it embodied legislation enacted since 1874. A 
count, that considers the various clauses of Section 24 as separate sections, shows 
the following summary: of sections drawn from the Revised Statutes or based 
upon them, 156; of entirely new legislation since 1874, 96; of amendments made 
to the bill during its passage through Congress, 20; of sections that drew from 
various sources in summing up the existing law, 53. 

Compare the remarks of the Attorney General, Sir Douglas Hogg, in piloting 
through ‘the Commons the 1925 revision of the laws of England relating to the 
Supreme Court of Judicature (Act of July 31, 1925, c. 49, 15 & 16 Gro. V): 


“The Statutes relating to the administration of justice in the English Court 
of Judicature are spread over a series of years beginning as far back as Edward 
III’s reign and coming down to the present year, and for a long tithe past there 
has been an increasing demand among those who practise in the Courts to have 
the Statutes consolidated. Of course, that involves no alteration in the law, but 
you would have it in one Statute, so that your law may be more easily and more 
certainly ascertained. There are, it appears from the Schedule to the Bill, no 
fewer than 105 Statutes which at present have to be consulted. In future, if 
this becomes law, they will all be in one Statute.” 186 Part. DEBATES, 2632-2633. 
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REVOCABILITY OF A GRATUITOUS ASSIGNMENT OF PART OF A 
Pecuntary Lecacy. — Gratuitous transfers by deed of the equitable 
interests of cestuis que trustent have long been upheld in England,’ 
and this rule has been followed in the United States.2 While the 
classical common law view regards a trust as a personal relationship 
between the trustee and cestui,* and consequently regards the rights of 
a cestui as rights in personam against the trustee,* the courts have 
tended increasingly to treat such rights, for many purposes, as rights 
in rem,° and the cases upholding gratuitous transfers are to be sup- 





1 Kekewich v. Manning, 1 DeG. M. & G. 176 (1851); Donaldson v. Donald- 
son, Kay 711 (1854); Nanney v. Morgan, 37 Ch. D. 346 (1887). 

There is some indication that the transfer could be made without a deed as 
shown by the cases of Bentley v. Mackay, 15 Beav. 12 (1851), and Lambe v. 
Orton, 1 Dr. & Sm. 125 (1860). Lambe v. Orton involved a direction to an 
executor to pay the legacy to a third person. But in both cases the direction was 
accepted and acted upon, and the court relied upon that fact. 

2 Curriden v. Chandler, 79 N. H. 269, 108 Atl. 296 (1919) ; Heise v. Wells, 211 
N. Y. 1, 104 N. E. 1120 (1914). 

3 “ An use is a trust or confidence reposed in some other which is not issuing 
out of the land but as a thing collaterall annexed in privitie to the estate of the 
land, and to the person touching the land.” Co. Lirr., 272 b. 

# Anonymous, Y. B. 8 Epw. 4, f. 6, pl. 1 (1468); Anonymous, Firz. Asr., 
“ Subpoena,” pl. 14 (1474). 

5 Brown v. Fletcher, 235 U. S. 580 (1914), discussed, 28 Harv. L. Rev. 507. 
See A. W. Scott, “ The Nature of the Rights of the Cestut que Trust,” 17 Cot. L. 


Rev. 269. 
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ported upon this theory.® If the right of a pecuniary legatee can be 
assimilated to the right of a cestui, then a gratuitous assignment by 
deed would operate as a present transfer and thus be irrevocable. 
There are serious difficulties, however, in the way of applying this 
principle to attempted gifts of a pecuniary legacy. 

While at common law in the absence of a statute, a pecuniary legacy 
was recoverable only in equity,’ this was probably due in part to the 
historical reason of the succession of courts of equity to the general 
duties formerly carried out by the ecclesiastical courts * and in part to 
the frequent necessity of a bill for an accounting and for discovery 
of assets. A court of law, furthermore, could not adequately deter- 
mine the adverse claims of other legatees and creditors.* The juris- 
diction of equity thus seems to be based upon its ability to give a 
more adequate remedy rather than upon any inherently equitable nature 
of the right of a pecuniary legatee. Today most of the states in the 
United States by statute allow recovery of legacies in probate *° or law 
courts.**_ The forum in which the legacy may be recovered does not 
seem conclusive of the nature of the right.‘* A more accurate indi- 
cation of the legal nature of the right of a pecuniary legatee is to be 
found in the treatment which it has been accorded in other situations.’* 





8 See cases supra, notes 1 and 2. The language used in the cases, however, 
would seem broad enough to cover the transfer of any intangible right. But, as 
shown by the cases in note 25, infra, it has not been applied to the transfer of 
intangible legal choses in action. 

7 Deeks v. Strutt, 5 T. R. 690 (1794). See 3 Pomeroy, Equity Juris- 
PRUDENCE, 4 ed., §1127; 2 WitilamMs, ExecutTors, 10 Eng. ed., 1566; 2 Roper, 
Lecactes, 2 Am. ed., 1797. 

In Connecticut, however, recovery of a legacy was permitted in courts of law 
without any statute. Goodwin v. Chaffee, 4 Conn. 163 (1822). This view was 
approved in Weeks v. Sowles, 58 Vt. 696, 6 Atl. 603 (1886), despite an earlier 
Vermont decision to the contrary in Howard v. Brown, 11 Vt. 361 (1839). Cf. 
Prescott v. Morse, 62 Me. 447 (1873). 

In two early English cases, Lord Mansfield allowed recovery at law by a 
legatee whom the executor had promised to pay. Atkins v. Hill, 1 Cowp. 284 
(1775) ; Hawkes v. Saunders, 1 Cowp. 289 (1775). These cases have been over- 
ruled, and such a promise no longer gives any action at law. Jones v. Tanner, 
7 B. & C. 542 (1827). 

8 1 HotpswortH, History or EnciisH Law, 3 ed., 629. 

® A creditor, whose right is clearly based upon a legal chose in action can 
recover his debt, in such jurisdictions, only in equity. See Lancpett, Brier 
SurvEY oF Equity JURISDICTION, 2 ed., cc. 6, 7. 

10 Koenig v. Wagener, 126 App. Div. 772, 111 N. Y. Supp. 116 (1908); 
Dundas’s Estate, 73 Pa. St. 474 (1873). See 3 Pomeroy, op. cit., § 1120. 

11 Miles v. Boyden, 3 Pick. (Mass.) 213 (1825); Woodruff v. Woodruff, 3 
N. J. L. 139 (1809). 

Where recovery in courts of law or probate has been allowed, equity no longer 
has jurisdiction to enforce payment of legacies unless there are special circum- 
stances calling for equitable relief. Wilson v. Leishman, 12 Metc. (Mass.) 316 
(1847) ; Chipman v. Montgomery, 63 N. Y. 221 (1875). See 1 Pomeroy, op. cit., 

348. 
12 See 1 Witxiston, Contracts, § 446a. But see King v. Executors of Berry, 
3 N. J. Eq. 44 (1834), in which the court held that the interest of a legatee was 
equitable, and hence the assignor was not a necessary party to a suit by the 
assignee against the executor. The court argued that it was equitable because 
recoverable only in equity in absence of a statute, and that such a statute did 
not alter its equitable nature. 

18 See note 9, supra. 
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Such treatment indicates that legacies are attended with the character- 
istics of a legal chose in action. The rights of a legatee are generally 
held to be barred by the statute of limitations; ** the executor may be 
served with trustee process by a creditor of the legatee; *° and statutes 
prohibiting restraints on the alienation of legal interests apply to such 
restraints on pecuniary legacies.*° The fact that a legatee may follow 
the assets of the estate into the hands of one who takes with notice of 
the misconduct of the executor ** may be explained by the fact. that 
the legatee is given an equitable lien or charge upon the assets.4*® Such 
a lien is a remedy given by courts of equity to protect an independent 
right rather than a substantive property interest.° Equitable liens are 
frequently given to protect a purely legal right.?° 

The rights acquired under an assignment of a pecuniary legacy, 
therefore, would seem to be subject to the rules governing the assign- 
ment of choses in action.** The orthodox common law view regarded 





14 Webster v. American Bible Society, 50 Ohio St. 1, 33 N. E. 207 (1893); 
American Bible Society v. Hebard, 51 Barb. (N. Y.) 552, aff’d, 41 N. Y. 610 
(1868). Cf. Brooks v. Lynde, 7 All. (Mass.) 64 (1863); York’s Appeal, 110 
Pa. St. 60, 1 Atl. 162 (1885). Contra, Hedges v. Norris, 32 N. J. Eq. 102 
(1880) ; Thompson v. McGaw, 2 Watt. (Pa.) 161 (1834). See Scott, CasEs on 
TRUSTS, 112. 

15 Palmer v. Noyes, 45 N. H. 174 (1864). 

16 Lathrop v. Merriil, 207 Mass. 6, 92 N. E. torg (1910). In reaching this 
conclusion, the court relied upon a statute allowing recovery of legacies at law. 
See 1902 Mass. Rev. Laws, c. 141, §19. This has since been changed by a 
statute which provides: “ A legatee may recover his legacy and enforce all rights 
in respect to the same by proceedings in equity in the probate court in which 
the will was proved. ... No action at law shall be brought against the estate 
of the testator for such recovery.” 1921 Mass. Gen. Laws, c. 197, §19. Quaere 
whether the case would have been decided the same way under the new statute. 

17 McLeod v. Drummond, 17 Ves. 152 (1810). See O. W. Holmes, “ Execu- 
tors,” 9 Harv. L. Rev. 42, 47. 

18 See McLeod v. Drummond, supra, at 169. 

19 Aldrich v. Ederer Co., 302 Ill. 391, 134 N. E. 726 (1922); Malcolm v. 
Charlesworth, 1 Keen 63 (1836). See 3 Pomeroy, op. cit., § 1233-1234. And 
see Roscoe Pound, “ Progress of the Law — Equity,” 33 Harv. L. Rev. 420, 423. 

20 Slide Gold Mines v. Seymour, 153 U. S. 509 (1894); Aldrich v. Ederer 
Co., supra; Fleming v. Fleming, 202 Mich. 615, 168 N. W. 457 (1918). 

21 This view was taken in the recent case of Chase National Bank v. Sayles, 
6 F. (2d) 403 (D. R. I., 1925), which held that a gratuitous partial assignment 
by deed of a pecuniary legacy was revocable. For facts of this case, see RECENT 
Cases, infra, p. 394. 

But it has been held that an assignment of a distributive share in the residue 
of an estate was not an assignment of a chose in action such as to bring it 
within the terms of 36 Star. 1091, par. 1, 1916 U.S. Comp. Srar., § 991 (1), 
which provides: “ No district court shall have cognizance of any suit (except 
upon foreign bills of exchange) to recover upon any promissory note or other 
chose in action in favor of any assignee .. . unless such suit might have been 
prosecuted in such court to recover upon said note or other chose in action if no 
assignment had been made.” Stotesbury v. Huber, 237 Fed. 413 (E. D. N. Y.,, 
1916). This conclusion was reached by construing the statute to apply only to 
choses in action arising from contract. 

A gratuitous parol assignment of a pecuniary legacy was held irrevocable in 
Matter of Thompson’s Estate, 116 Misc. 453, 190 N. Y. Supp. 125 (1921). The 
conclusion was doubtless influenced by the hardship of the case. The reasoning 
is not convincing, as the principles and cases used are applicable only to choses 
in action represented by a specialty, title to which, on analogy to chattels, will 
pass on delivery. 
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a chose in action, as in the case of a trust, as a personal relationship 
between the obligor and the obligee.?* A third person could not be 
substituted for one of the parties without the assent of the other so as 
to effect a novation.** An assignment, though in terms purporting to 
be an absolute transfer, took effect by creating a power to collect with 
an implied promise not to revoke the power.** The irrevocability thus 
depended upon contract, and consideration was required to render it 
enforceable.** Where the power was thus rendered irrevocable,”* equity 
regarded the assignee as the owner of the chose, and consequently gave 
full protection against interference or collection by the assignor,”’ 
against his trustee in bankruptcy,”* against garnishment proceedings 
by a creditor of the assignor,”® and against subsequent assignees.*° 

A partial assignment, like a total assignment, creates a power to 
collect ** or to effect a novation *? if the obligor is willing. In the 
event of his refusal, however, the partial assignee cannot bring an action 
at law, since the obligor cannot be subjected to two actions on a single 
obligation without his consent.** But by joining the assignor and the 





22 See Ames, Lectures ON Lecat History, 211-212. 

23 For the technique by which such a novation is effected, see AMES, op. cit. 
213 N. I, 302. 

i such a novation is effected, the assignee gets a direct right against the 
obligor, which can be enforced in an action at law in his own name. Burrows 
v. Glover, 106 Mass. 324 (1871); Wilson v. Coupland, 5 B. & Ald. 228 (1821). 

24 See 1 Wuitiiston, ContTRACTs, §§ 408-4009. 

25 Cook v. Lum, 55 N. J. L. 373, 26 Atl. 803 (1893); Sewell v. Moxsy, 2 
Sim. (N. S.) 189 (1852). See 1 WILLISTON, op. cit., § 440; LEAKE, CONTRACTS, 

ed., 877. 

. 26 Consideration is not required, however, to create a revocable power of 
attorney. Hence, if the power has not been revoked, the obligor cannot plead 
lack of consideration as a defense in an action by the assignee. Forsyth v. 
Ryan, 17 Colo. App. 511, 68 Pac. 1055 (1902); Merrick v. Brainard, 38 Barb. 
(N. Y.) 574 (1860). See Scorr, Cases on Trusts, 168 n. 1. 

The power of attorney would seem to be revoked by the death of the 
assignor where the assignment was gratuitous, but certain English cases have held 
that the power would continue until revoked by his personal representative. 
Walker v. Bradford Old Bank, 12 Q. B. D. 511 (1884). Cf. German v. Yates, 
32 T. L. R. 52 (1915). But these cases recognize that the assignor could have 
revoked the power in his lifetime. See Oliver S. Rundell, “ Gifts of Choses in 
Action,” 27 Yate L. J. 643. 

27 Butterick Lumber Co. v. Collins, 202 Mass. 413, 89 N. E. 138 (1909) ; Cobb 
v. United Eng. & Cont. Co., 191 N. Y. 423, 84 N. E. 395 (1908). 

28 Peters v. Soame, 2 Vern. 428 (1701). See 1 WILLISTON, op. cit., § 434. 

29 Savage v. Gregg, 150 Ill. 161, 37 N. E. 312 (1894); Hall v. Kansas City 
Terra Cotta Co., 97 Kan. 103, 154 Pac. 210 (1916); Board of Education v. 
Duparquet, 50 N. J. Eq. 234, 24 Atl. 922 (1892). 

30 Lexington Brewing Co. v. Hamon, 155 Ky. 711, 160 S. W. 264 (1913); 
Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 572 (1895). 

31 See Anson, Contracts, 4 Am. ed., 384. 

32 This is the basis for the decisions holding that an assignment made without 
consideration cannot be revoked after the obligor has accepted it. Barlow v. 
Lande, 26 Cal. App. 424, 147 Pac. 231 (1915); Welch v. Mayer, 4 Colo. App. 
440, 36 Pac. 613 (1894). But see Alger v. Scott, 54 N. Y. 14 (1873). 

38 Mandeville v. Welch, 5 Wheat. (U. S.) 277 (1820); Gause v. Pacific Gas 
etc. Co., 60 Cal. App. 360, 212 Pac. 922 (1923); Otis v. Adams, 56 N. J. L. 38, 
27 Atl. 1092 (1893). See Bram Thompson, “ The Chose in Action: Assignability 
in Parts,” 42 Can. L. T., 701, 704. But cf. In re Steel Wing Co. [1921] 1 Ch. 
D. 349, which held that a partial assignee could petition for the winding up of 
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obligor as party defendants in a suit in equity, this difficulty is obvi- 
ated, and the rights of the parties can be adjudicated in a single suit.** 
Accordingly equity has given as complete protection to a partial as to 
a total assignment.*° 

It is surprising, however, that courts which have accepted the doc- 
trine first enunciated ** by the conservative Lord Eldon in Ex parte 
Pye*" that a gratuitous parol declaration of trust of chattels is valid 
and irrevocable should have hesitated to hold irrevocable a gratuitous 
transfer of a chose in action. The creation of a trust not only gives 
an equitable interest to the cestui, but imposes a fiduciary relation upon 
the trustee as well. On principle it would seem to be a far less radical 
change to hold that an attempt to assign a chose in action by way of 
gift might operate to transfer an equitable interest to the donee where 
no such fiduciary relationship is involved.** The reason why this step 
has not been taken is probably due to the hostility with which the 
trust doctrine has been received,*® and to the fact that a gratuitous 
assignment can be given some legal effect as creating a revocable power 
to collect,*° whereas the declaration of trust is of no effect whatever 
unless the trust is completely created. Without the protection given 
by a statute of frauds requiring written evidence of a gratuitous assign- 
ment, a change from the present law is hardly to be desired.’ If 





the debtor company under a statute allowing such petition by “ any creditor or 
creditors.” See 8 Epw. 7, c. 60, § 137. 

84 Exchange Bank v. McLoon, 73 Me. 408 (1882); Andrews Elec. Co. v. 
St. Alphonse etc. Soc., 233 Mass. 20, 123 N. E. 103 (1919). See 1 WrILisTon, 
ConTRACTs, § 443. 

85 A partial assignment of which the obligor has notice is not cut off by 
payment to the assignor. Schilling v. Mullen, 55 Minn. 122, 56 N. W. 586 (1893) ; 
Brill v. Tuttle, 81 N. Y. 454 (1880). A partial assignee prevails against the 
trustee in bankruptcy of the assignor. Andrews Elec. Co. v. St. Alphonse etc. 
Soc., supra; Row v. Dawson, 1 Ves. Sr. 331 (1749). And a subsequent total 
assignment to a purchaser for value without notice takes subject to a prior 
partial assignment. Fairbanks v. Sargent, 104 N. Y. 108, 9 N. E. 870 (1887), 
= ~ N. Y. 320, 22 N. E. 1039 (1889); Tourville v. Naish, 3 P. Wms. 306 

1734). 

36 See 9 Harv. L. Rev. 213. 

87 18 Ves. 140 (1811). This doctrine is apparently accepted in the United 
States. Smith’s Estate, 144 Pa. St. 428, 22 Atl. 916 (1891). See 3 Pomeroy, 
op. cit., § 996. 

38 Prof. Dickinson argues that even if a gratuitous total assignment is re- 
vocable, still a gratuitous partial assignment may be given effect, since, like the 
interest of a cestui, it is enforceable only in equity, and that since it confers no 
power of attorney to bring an action at law, the authorities on total assignments 
are not compelling. See Edward D. Dickinson, “ Gratuitous Partial Assign- 
ments,” 31 Yate L. J. 1. But an assignment, whether total or partial, creat-s 
a power to collect; the forum in which the collection is made is unimportant; 
and if a gratuitous total assignment is revocable, it would seem, a fortiori, that 
a gratuitous partial assignment would be. Brokaw v. Brokaw’s Ex’rs, 41 N. J. 
Eq. 215, 4 Atl. 66 (1886); Alger v. Scott, 54 N. Y. 14 (1873). Cf. Matson v. 
Abbey, 70 Hun 475, 24 N. Y. Supp. 284, aff'd, 141 N. Y. 179, 36 N. E. 11 
(1894). 

89 See Lord Cranworth in Jones v. Lock, 1 Ch. App. 25, 28 (1865). And see 
LANGDELL, Brier Survey oF Equity JuRispICcTION, 2 ed., 256. For a criticism 
rs os parte Pye on its facts, see Forrest v. Forrest, 34 L. J. Ch. 428, 432 
1865). 

40 See notes 26 and 31, supra. 

41 A desirable departure from the common law doctrine of consideration, 
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oral gifts of intangible choses were given legal effect, it would open the 
way to fraudulent claims which the law sought to avoid by imposing 
the requirement of delivery of the chattel or of a deed of gift ** to 
make a gift complete.** 

The subtleties of the “ conscience ” of courts of equity which hold 
revocable or ineffective the words “I give” while the words “I hold 
in trust ” are given complete effect may continue to puzzle lawyers as 
well as laymen.** But if a change in the law of gifts of choses in 
action is desirable, such change should be left to legislative action, 
which can impose desirable restrictions upon the mode of transfer, and 
require written evidence of the gift. Meanwhile the donee of a chose 
in action will remain subject to the fickle will of his benefactor. 





Wuat Is THE Errect oF A Court’s DECLARING A LEGISLATIVE ACT 
UNCONSTITUTIONAL? — When a court has decided that a legislative 
act is “ unconstitutional,” what is the effect of this determination upon 
the court’s decision of questions involving the operation of the statute? 
This problem is present in a number of different situations. 

When a court has declared a statute invalid and subsequently over- 
rules its former decision, the statute is restored to operation. Obvi- 
ously, then, the former .decision did not make the statute “‘ as though 
it had never been passed.” * 

When an officer, elected under an unconstitutional statute, acts in 
pursuance of his office, not only is he protected from liability,* but his 
acts are given legal significance by the use of the de facto doctrine.* 





guarded by a salutary requirement of evidence in writing, is proposed in the 
Uniform Written Obligations Act which provides: “Section 1. A written re- 
lease or promise hereafter made and signed by the person releasing or promising 
shall not be invalid or unenforceable for lack of consideration, if the writing also’ 
contains an express additional statement, in any form of language, that the 
signer intends to be legally bound.” See Report of the Section on Uniform 
Commercial Acts, Thirty-fifth Annual Meeting of the National Conference of 
Commissioners on Uniform State Laws, at p. 5. 

42 There has been a tendency in some of the recent cases to substitute for a 
deed any writing which shows a donative intent, and in one case an oral direc- 
tion was held sufficient. Dinslage v. Stratman, 105 Neb. 274, 180 N. W. 81 
(1920). It is doubtful whether this would be applied to gifts of tangible chattels. 
See criticism of case in 34 Harv. L. Rev. 664. 

43 Irons v. Smallpiece, 2 B. & Ald. 551 (1819). 

44 See Pounp, INTRODUCTION TO THE PHILOSOPHY OF Law, c. 6. And see 
C. B. Labatt, “ Inconsistencies in the Law of Gifts,” 29 Am. L. Rev. 361, 368; 
Roscoe Pound, “ Consideration in Equity,” 13 Int. L. Rev. 667. 

1 See Legal Tender Case (Julliard v. Greenman), 110 U. S. 421 (1884). 
See Robert H. Freeman, “The Protection Afforded against the Retroactive 
Operation of Overruling Decisions,” 18 Cor. L. Rev. 230. 

2 See note 16, infra. 

8 Brooks v. Mangan, 86 Mich. 576, 49 N. W. 633 (1891); State v. Goodwin, 
123 N. C. 702, 31 S. E. 221 (1898). Contra, Sumner v. Beeler, 50 Ind. 341 
(1875) ; Warren v. Keeley, 80 Me. 512, 15. Atl. 49 (1888) ; Campbell v. Sherman, 
35 Wis. 103 (1874). The latter cases are extremely unsatisfactory. The ground 
for the decisions is that “ everyone is supposed to know the law,” and the sheriff 
serving a writ issued under authority of a legislative act should, at his peril, 
decide whether or not the act is constitutional. 

4 Donough v. Dewey, 82 Mich. 300, 46 N. W. 782 (1890) ; ; Burt v. Winona, 
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The courts regard the unconstitutional statute in so doing. The 
United States Supreme Court has refused to apply the de facto doctrine 
in a case ° where the office itself was established by an unconstitutional 
statute, holding that although there may be a de facto officer in a 
de jure office, there cannot be a de facto office. This distinction, al- 
though followed in many jurisdictions,® has been severely criticized in 
others.’ The decision may perhaps be explained as a refusal on grounds 
of policy to apply the de facto doctrine in circumstances under which a 
court might well feel that it is preferable to deny the statute legal 
effect. Municipal corporations chartered under an unconstitutional 
statute are de facto corporations,® and the same has been held in some 
cases of private corporations.’*° Again the unconstitutional act is 
regarded. 

The same problem is presented when a court must decide whether a 
statute which has been “ declared unconstitutional ” is operative after 
the cause of the unconstitutionality has been removed. In the results 
of most of the cases, a distinction is apparent between statutes which 
have been “ declared unconstitutional ” for reasons which would apply 
equally in all cases to which the statute applied and statutes which have 
merely been declared not constitutionally applicable to some of the 
situations within their scope. Thus the United States Supreme Court 
has held that a statutory rate schedule, declared invalid as confiscatory, 
might become operative without reénactment when economic conditions 
had so changed as to make the rates reasonable.’! Also, when a state 
act of general application cannot, under the United States Constitution, 
be applied to a particular group of cases to which the act is undoubtedly 
intended to apply, it is generally held that when the bar is removed, 
the act may be given full operation according to its terms.’* In all 





31 Minn. 472, 18 N. W. 285 (1884); Lang v. Bayonne, 74 N. J. L. 455, 68 Atl. 
90 (1907); State v. Bingham, 14 Ohio C. C. 245 (1897). See 8 Micu. L. Rev. 
2209. 

5 Norton v. Shelby County, 118 U. S. 425 (1886). 

6 See 8 Micn. L. Rev. 229. 

7 Lang v. Bayonne, supra, note 4. 

8 The inarticulate ground for the decision must have been a strong policy 
against unauthorized extensions of the public debt—a grave danger in that 
period. The decision may have been influenced also by the fact that the con- 
stitutionality of the statute in question was notoriously in grave doubt when the 
bonds were issued under its authority. 

® See Ditton, Municrpat Corporations, 5 ed., § 67. 

10 See J. L. Lewinsohn, “ Liability to Third Persons of Associates in Defec- 
tively Incorporated Associations,” 13 Micu. L. Rev. 271, 291. See cases collected 
in 15 L. R. A. (Ns.) 93, 105-107. 

11 Smyth v. Ames, 169 U. S. 466, s.c. 171 U. S. 361 (1897). The suit was 
to enjoin the enforcement of a rate-fixing statute on the ground that it consti- 
tuted a taking of property without due process of law. The injunction was 
granted with the proviso that if circumstances should change so that the rates 
would no longer be unreasonable, the injunction could be dissolved and the rates 
enforced. The Supreme Court affirmed the decree. 169 U.S. at 550. The court 
said, “ Of course, the reasonableness of a schedule of rates must be determined 
by the facts as they exist when it is sought to put such rates in operation.” 
171 U. S. at 365. 

12 Cent. Pac. Ry. v. Nevada, 162 U. S. 512, 523 (1896) (revival of tax statute 
formerly held unconstitutional as to federal land granted to railroad but un- 
patented); People v. Roberts, 148 N. Y. 360, 42 N. E. 1082 (1896) (revival 
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of these cases, it was recognized that the court’s determination in the 
prior case as to the invalidity of the statute did not affect the statute 
itself, but simply restricted its operation in the particular case under 
the circumstances then existing. And when those circumstances had 
changed, the restriction was no longer necessary.’* 

There would seem no reasons why these same considerations do not 
apply in cases where a statute has been declared invalid for reasons 
which exist in all cases to which it applies. Thus, it has been held 
that when the state legislature passes an act, otherwise valid, but in 
conflict with an existing federal statute, the state act becomes opera- 
tive without reénactment upon repeal of the federal statute.1* But in 
other situations most courts refuse to consider the statute operative 
after the constitutional bar is removed.’* The courts reason mechan- 
ically from the premise laid down by Mr. Justice Field in Norton v. 
Shelby County, that an unconstitutional statute “is . . . as though it 
had never been passed.” *® Most of these cases are indistinguishable 





of civil service statute formerly held unconstitutional as to the Department of 
Public Works). 

In the following cases acts regulating the sale of liquor, which had been 
declared unconstitutional as to liquor imported from another state, were held 
to apply to such liquor without reénactment after Congress removed from im- 
ported liquor the protection of the interstate commerce clause: In re Rahrer, 
140 U. S. 545 (1891); Im re Van Vliet, 443 Fed. 761 (E. D. Ark., 1890); West 
Virginia v. Adams Ex. Co., 219 Fed. 794 (4th Circ., 1915); Tinker v. State, 90 
Ala. 638, 8 So. 814 (1891) ; State v. United States Ex. Co., 164 Ia. 112, 145 N. W. 
451 (1914) ; Commonwealth v. Calhane, 154 Mass. 115, 27 N. E. (1881) ; State v. 
Fraser, 1 N. D. 425, 48 N. W. 343 (1891); State v. Lord, 66 N. H. 479, 29 Atl. 
556 (1891); Starace v. Rossi, 69 Vt. 305, 37 Atl. 1109 (1897). Contra, Atkinson 
v. So. Ex. Co., 94 S. C. 444, 78 S. E. 516 (1013). 

18 See In re Rahrer, 140 U. S. 545, 563 (1801). 

14 A state insolvency law passed during the life of the Federal Bank- 
ruptcy Act with which it is in conflict becomes operative on the repeal of the 
Bankruptcy Act. Damon’s Appeal, 70 Me. 153 (1879). See Tua v. Carriere, 117 
U. S. 201, 210 (1886); Im re Wright, 95 Fed. 807, 811 (D. Mass., 1899). 

15 Bonaz v. Smith, 133 Cal. 102,65 Pac. 309 (1901) (no revival of a grant 
of power in a municipal charter made by the legislature in violation of the 
constitution which was subsequently amended so as to give the legislature that 
power); Ex parte Sparks, 120 Cal. 395, 52 Pac. 715 (1898) (same); Dewar v. 
People, 40 Mich. 401 (1879) (same) ; Whetstone v. Slonaker, 110 Neb. 343; 
193 N. W. 749 (1923) (no revival of a statute giving the county court juris- 
diction in excess of that authorized by the constitution); Central Nat. Bank v. 
Sutherland, 202 N. W. 428 (Neb., 1925). For the facts of this case, see RECENT 
Cases, infra, p. 387; State v. Tufly, 20 Nev. 427, 22 Pac. 1054 (1890) (no 
revival of legislative act passed in pursuance of an improperly adopted con- 
stitutional amendment which was subsequently properly adopted) ; Ex parte 
Bockhorn, 62 Tex. Civ. App. 652, 138 S. W. 706 (1911) (no revival of tax statute, 
unconstitutional because of discrimination within a class). See 38 L. R. A. 
(w.s.) 78. Contra, Blair v. Ostrander, 109 Ia. 204, 80. N. W. 330 (1899) (re- 
vival of unconstitutional statute dealing with federal judgments without Con- 
gressional consent); Walsh v. State, 142 Ind. 364, 41 N. E. 65 (1895) (revival 
of statute fixing the salaries of officials). ; i 

16 “ An unconstitutional act is not a law; it confers no rights, it imposes 
no duties; it affords no protection and creates no office; it is, in legal con- 
templation, as inoperative as though it had never been passed.” 118 U. S. at 
442. And Judge Cooley is in accord, adding that the same is true “also as to 
any part of an act which is declared unconstitutional.” Cootey, CoNSTITUTIONAL 
LruiraTions, 7 ed., 259. 
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from those discussed in the preceding paragraph.'’ It would seem that 
unless there is some strong affirmative reason of policy against the 
“revival ” of the statute,’* it should be considered as operative. The 
function of the judiciary is to decide litigated cases.’® It is not a 
board of review or revision of legislation.*° The power of a court to 
~declare acts unconstitutional must be conceived of as a purely judicial 
one to be exercised by the court in its own sphere.”? A court must 
decide in each case whether the legislative act controls the decision. 
When the court has once decided that the statute cannot be applied 
in the case before it because it is contrary to a constitutional pro- 
vision, it will follow this decision on established principles when the 
same point is raised under analogous situations,” but the statute itself 





That such statements are too broad need not be demonstrated. The theory 
of the cases cited in note 15, supra, seems to be that the constitutionality of a 
statute is to be determined at the time of its enactment. That is contrary to 
the holding in Smyth v. Ames, supra, note 11. It is submitted that the validity 
or invalidity of a statute for any cause should be determined by the conditions 
existing when the statute is attempted to be enforced. Cf. People v. Schweinler 
Press, 214 N. Y. 395, 108 N. E. 639 (1915); Klein v. Maravelas, 219 N. Y. 383, 
114 N. E. 809 (1916). Of course, what is urged does not:apply to statutes 
which are unconstitutional because of a defect in their enactment, e.g., if not 
passed by the requisite number of votes. In such cases the question is whether 
the alleged statute is an act of the legislature. Such a question must be deter- 
mined finally as of the time of the alleged enactment. 

17 It has been suggested that a distinction might be made between statutes 
which conflict with the state constitution and those which conflict with the 
federal constitution or with federal statutes allowing revival only in the latter 
cases. See 3 Nes. L. Rev. 445. In reason, it cannot be seen why a statute in 
conflict with the United States Constitution, the superior law, should be less 
invalid for future purposes than one in conflict with a state constitution, the 
inferior law. Furthermore, some state constitutions expressly provide that the 
legislature should pass no laws repugnant to the Federal Constitution. See Me. 
Const., Art. IV, pt. 3, § 1. And finally the cases do not support such a dis- 
tinction. See Walsh v. State, supra, note 15, and People v. Roberts, supra, note 
12. Nor do the cases support any distinction between a statute wholly unconsti- 
tutional and an unconstitutional part of a statute. See Blair v. Ostrander, and 
Walsh v. State, supra, note 15. The same theory should apply to both. That is 
recognized by Judge Cooley in the passage quoted in note 16, supra. 

18 What is urged as to a statute as a whole is equally applicable to any 
unconstitutional part of a statute. 

19 See Sinking Fund Cases, 99 U. S. 727, 761 (1879); Smith v. Strother, 68 
Cal. 194, 196-197, 8 Pac. 852, 853-854 (1885); Merrill v. Sherburne, 1 N. H. 199 
(1818). 

20 Such a board has been provided for in some constitutions, e.g., the con- 
stitution of Colombia and the early constitution of New York State. See J. B. 
Thayer, “ Origin and Scope of the American Doctrine of Constitutional Law,” 
7 Harv. L. Rev. 129, 136. Such a provision is, of course, contrary to our doc- 
trine of separation of powers. Even when a case is litigated, a question of 
constitutionality can be raised only by one whose interests are directly and 
adversely affected by the statute. See The Winnebago, 205 U. S. 354, 360 
(1906); State v. State Bd. of Equalizers, 84 Fla. 592, 94 So. 681 (1922). See 
39 Harv. L. Rev. 266. Accordingly, Prof. Thayer points out, “much which is 
harmful and unconstitutional may take effect without any capacity in the courts 
to prevent it, since their whole power is a judicial one.” 7 Harv. L. Rev. at 
137. 
ae See J. B. Thayer, supra, 7 Harv. L. Rev. 134, 137. See McLavcuHtin, 
Tue Courts, THE CONSTITUTION AND PARTIES, 6, 55-62. 

22 See von MoscHzIsKER, JupIctIAL Review oF LEGISLATION, 3, 4. 
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is not destroyed.2* When the situation is changed by the removal of 
the constitutional bar, there seems to be no reason, in the absence of 
other considerations of policy, why the court should consider itself 
bound, because of its prior decision, to hold the act inapplicable. 

It becomes apparent, then, that there is no invariable meaning 
attached to the phrase “ declaring a statute unconstitutional.” The 
desirability of a frank recognition of this fact is illustrated in the recent 
Massachusetts case of W. & J. Sloane v. Commonwealth.* A Massa- 
chusetts statute,”° imposing a tax on “ every foreign corporation ” doing 
business in the state, provided that if this excise were “ declared un- 
constitutional ” the whole statute should be “ null and void.” ** After 
a decision 2” of the United States Supreme Court reversing on con- 
stitutional grounds a Massachusetts decision ** applying the tax to 
foreign corporations engaged exclusively in interstate commerce, the 
Massachusetts court, in the face of the express language of the statute 
and of its former decision, construed the act not to apply to such 
corporations. By this spurious interpretation, the annulment of the 
statute was avoided. No doubt a desirable result was reached.” But 
the same result could have been reached, without indulging in this 
“ fiction,” °° by a proper consideration of the nature of a court’s 
declaration that a statute is unconstitutional. In the light of what 
has been said above, the clause “ if the excise . . . is declared uncon- 
stitutional ” is really ambiguous. It might well be interpreted to con- 
template a declaration that the statute is not constitutionally applicable 
to all or a major portion of the foreign corporations doing business in 





23 See Wellington et al., Petitioners, 16 Pick. (Mass.) 86, 96 (1834); State v. 
Corker, 67 N. J. L. 596, 52 Atl. 362 (1902); Shepherd v. Wheeling, 130 W. Va. 
479, 482 (1887). Such, it seems, is the only plausible explanation for cases like 
Gast Realty etc. Co. v. Schneider Granite Co., 240 U. S. 55 (1916), and Withnell 
v. Ruecking Constr. Co., 249 U. S. 63 (1919). In the former case, an Illinois 
tax on the plaintiff’s land was held unconstitutional; in the latter, the same tax 
under the same statute was held constitutional, since in the latter the tax was 
reasonable, while in the former it was confiscatory. 

24 149 N. E. 407 (Mass., 1925). For facts of this case, see Recent CAsEs, 
infra, p. 387. 

25 1921 Mass. Gen. Laws, c. 63, § 39. 

26 §52. The section further provided that thereupon the statute of 1919 
should revive and that it should then be the duty of local tax assessors forthwith 
to assess all taxes that had become due under the prior law, and that corpora- 
tions which had paid the excise imposed by § 39 should have six months within 
which to file their petitions for the abatement of that excise. The confusion that 
would result is apparent. 

27 Alpha Portland Cement Co. v. Massachusetts, 268 U. S. 203 (1924). 

28 Alpha Portland Cement Co. v. Commonwealth, 244 Mass. 530, 139 N. E. 
158 (1923), S.C. 248 Mass. 156, 152 N. E. 762 (1924). 

29 Some 20,000 corporations were affected by §§ 30-51. Those doing an ex- 
clusively interstate business comprised no more than about five per cent of that 
number. See Annual Report of Commissioner of Corporations and Taxes for Year 
ending Nov. 30, 1924. It is improbable that the legislature intended the fate of 
the ninety-five per cent to be contingent upon that of the remaining five per cent, 
especially since the operation of § 52 would cause such great confusion. 

30 See Roscoe Pound, “Spurious Interpretation,” 7 Cor. L. Rev. 379, 383. 
The court “presumes” that the legislature intended to pass a constitutional 
statute. However much that presumption is to weigh where the language is 
ambiguous, it can have no place where the language is clear. 
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Massachusetts. That, of course, had not been done by the Supreme 
Court, and accordingly the non-separability clause had not become 
operative.** 





EFFECT OF THE FAILURE TO PLEAD AND PROVE THE LAW OF A 
Fore1cGn Non-Common Law JurispicT1ion. —In most of the common 
law cases which present the question who must plead and prove foreign 
law, the foreign jurisdiction involved is not one possessing an essen- 
tially different legal system.*. It frequently happens, however, that 
an action or defense depends, under general principles of the conflict 
of laws, on the law of a foreign non-common law jurisdiction. Since 
it is settled that a particular foreign law is treated as a fact, and that 
a court will not ordinarily take judicial notice of it,? the burden would 
seem in such cases to lie on the party with the affirmative in the 
issue to make a sufficient pleading and proof* of the foreign law. 
But if he fails to do so, three possible judicial courses are supported 
by authority. 

First, the court may give a decision against the proponent by a 
ruling on the pleadings if he has failed to plead the foreign law 
properly,* or by ruling at the trial if he has failed to offer satisfactory 
evidence of it.° This procedure follows logically from the failure to 
sustain the burden of pleading and proof, and is apparently upheld 
by the largest number of cases. 





31 Suppose that the cause for the unconstitutionality of the statute as applied 
to corporations doing an exclusively interstate business is in some way removed. 
Under the Massachusetts court’s construction of the statute as not applying to 
these corporations, they could not be taxed under the statute. But under the 
construction herein urged and in view of the cases like Jn re Rahrer, supra, 
note 12, these corporations could well be taxed. 

1 Courts may take judicial notice of the nature of the general legal system 
of a foreign jurisdiction.. Barrielle v. Bettman, 199 Fed. 838 (S. D. Ohio, 1912). 
If they find this to be the common law, they will, in the absence of pleading 
and proof, generally presume the law on a particular point to be the common 
law principle. Universal Fixture Corp. v. Mark, 247 Mass. 85, 141 N. E. 578 
(1923), commented on in 22 Micu. L. Rev. 734. But some courts will presume 
it the same as the lex fori, even though this is statutory, or apply the latter 
without any presumption. Freyman v. Day, 108 Wash. 71, 182 Pac. 940 (1919), 
disapproved in 33 Harv. L. Rev. 315. Cf. 29 Harv. L. Rev. 106. For classifi- 
cations of many conflicting cases, see 2 WHARTON, ConFiicr oF Laws, 3 ed., 
§§ 78ra—781f; Story, Conriict or Laws, 8 ed., §637 (a); Albert M. Kales, 
“ Presumption of the Foreign Law,” 19 Harv. L. Rev. 4or1. 

2 The Hanna Nielsen, 273 Fed. 171 (2nd Circ., 1921). The American states 
are regarded as foreign to each other in this respect. 

8 As to methods of proving foreign law, see 2 WHARTON, Op. cit., §§ 772-778; 
68 Sor. J. 627. The process may be somewhat difficult or uncertain. As to 
exceptional British statutes on this matter, see 5 Wicmore, EvmeNce, 2 ed., 
§ 2558 n. 2. 

* Furlong v. German-American Press Ass’n, 189 S. W. 385 (Mo., 1916); 
McLeod v. Conn., etc., R. R. Co., 58 Vt. 727, 6 Atl. 648 (1886). Where foreign 
law is merely evidentiary of alleged facts and is not itself an ultimate fact, it need 
not be pleaded. Kerr Co. v. Nygren, 114 Minn. 268, 130 N. W. 1112 (1911). 

5 Cuba R. R. Co. v. Crosby, 222 U. S. 473 (1912), noted in 25 Harv. L. 
Rev. 473; Banco de Sonora v. Bankers’ Casualty Co., 124 Ia. 576, 100 N. W. 
532 (1904); Matter of the Estate of De Garmendia, 146 Md. 47, 125 Atl. 8097 
(1924); Aslanian v. Dostumian, 174 Mass. 328, 330, 54 N. E. 845, 846 (1899). 
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The strict result of this rule has been occasionally modified, how- 
ever, by the indulgence of a presumption as to the nature of the 
foreign law. Stated generally, the presumption is that certain funda- 
mental principles form part of the law of all civilized countries. Its 
reach has been extended to a few basic principles of three branches 
of law: crimes,® torts,” contracts.* And furthermore, in very few of 
the decisions which fail to make an exception on the basis of it, would 
its application be plausible. Recently, the presumption has been well 
illustrated by the case of Sliosberg v. New York Life Ins. Co.° There, 
although the plaintiff did not plead the Russian law, the court on this 
reasoning sustained his complaints asking damages for breach of 
Russian contracts, but held his claims for rescission of the same con- 
tracts insufficient, because it could not extend the presumption to a 
right of this character. 

Although this presumption is not conclusive, it has an important 
effect in shifting the burden of pleading’® and going forward with 
evidence of the foreign law to the party who has the negative in the 
issue. The justification for this, as in the case of other presump- 
tions,‘ may be sought in some public policy. There may be pro- 
cedural expediency in saving time by foregoing the necessity of the 
introduction of evidence.’* But since it is a mere accident that the 





6 A conviction, unsupported by evidence of Canadian law, for larceny com- 
mitted in Quebec has been affirmed on this ground. State v. Morrill, 68 Vt. 
60, 33 Atl. 1070 (1896). An action for libel or slander based on the imputation 
of criminal acts abroad may be thus sustainable without proof of the foreign 
criminal law or of special damages. See Wimberly v. Metcalf, 10 Ky. L. R. 
353, 354 (1888); Furlong v. German-American Press Ass’n, 189 S. W. 385, 380 
(Mo., 1916), commented on in 17 Cor. L. Rev. 254; Langdon v. Young, 33 
Vt. 136, 139 (1860). Cf. Cluff v. Mutual Benefit Ins. Co., 13 All. (Mass.) 
308, 317 (1866). 

7 Actions for negligence abroad. Mackey v. Mexican Cent. Ry. Co., 78 N. Y. 
Supp. 966 (City Ct., 1902); Stevenson v. Pullman Co., 26 S. W. 112 (Tex. 
Civ. App., 1894). See Cuba R. R. Co. v. Crosby, 222 U. S. 473, 478 (1912). 

8 In Parrot v. Mexican Cent. Ry. Co., 207 Mass. 184, 93 N. E. 590 (1911), 
a verdict for the plaintiffs on a Mexican contract was sustained although no 
evidence of Mexican law had been introduced. A presumption: has even been 
made as to the powers of directors of a Turkish company. Pickering v. Stephen- 
son, L. R. 14 Eq. 322 (1872). 

9 211 N. Y. Supp. 270 (Sup. Ct., 1925). For the facts of this case, see 
Recent Cases, infra, p. 398. 

10 The presumption is somewhat akin to judicial notice. But the distinction 
between the two should not be lost sight of. By judicial notice, the burden 
of pleading and proof is lifted, not shifted; and in theory the court decides on 
certain knowledge rather than on a possibly false assumption. Except for the 
onus thus thrown on the court, judicial notice of foreign laws would seemingly 
offer the best solution for this problem. See 20 Cor. L. Rev. 476. In certain 
exceptional cases, courts do take such notice. See 5 Wicmore, EvDENCE, 2 ed., 
§ 2573. But for its ordinary application, legislation is necessary. A few Ameri- 
can states thus have statutes which permit or require judicial notice to be taken 
of the laws of the sister states or of foreign countries. See ibid. As to the 
practice of British courts in obtaining evidence of foreign law on their own 
initiative in certain cases, see 68 Sox. J. 627. 

11 See Zechariah Chafee, Jr., “The Progress of the Law — Evidence,” 35 
Harv. L. Rev. 302, 310. 

12 See 2 CHAMBERLAYNE, EvIDENCE, § 1211, where this presumption is treated 
among “administrative assumptions,” based on judicial expediency. 
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proponent sues or is sued by the other party in a court outside the 
jurisdiction whose law governs, the hardship in shifting the burden 
to the latter would hardly be outweighed by such a consideration.’* 
A second possible basis of justification for the presumption is the 
probability of the truth of the facts presumed. It seems generally 
unwarranted to assume as probable the existence, in a jurisdiction 
outside the pale of the common law, of all the requisites of a par- 
ticular right or privilege.‘* But nevertheless, it should still be con- 
ceded that, in a limited class of cases, the presumption is sufficiently 
justified on this ground,’® and that most, if not all, of the cases where 
it has yet been employed are within this class. 

One other course remains open for a court. This is to apply the 
law of the forum when neither party has successfully proved the 
foreign law to be different. A minority of courts have adopted this 
practise.t®° And the Sliosberg case, particularly in its ruling as to the 
rescission, appears to have departed from the weight of New York 
authority ** in refusing to do so. 

The effect of this course may be to shift not only the burden of 
pleading and going forward with evidence, but even the ultimate 
burden of proof.‘* It is based not on an uncertain assumption of 
fact, but on an exception in the substantive doctrines of the conflict 





13 “The extension of the hospitality of our courts to foreign suitors must 
not be made a cover for injustice to the defendants of whom they happen to be 
able to lay hold.” Holmes, J., in Cuba R. R. Co. v. Crosby, 222 U. S. 473, 
479 (19012). 

14 See Aslanian v. Dostumian, 174 Mass. 328, 331, 54 N. E. 845, 846 (1809); 
Guepratte v. Young, 4 De G. & Sm. 217, 224 (1851). The terms of statutes 
and governmental orders are especially uncertain. 

In some cases, which should be distinguished, a presumption as to foreign 
law may be raised by additional facts before the court which indicate the prob- 
able nature of it. See Sokel v. People, 212 Ill. 238, 72 N. E. 382 (1904). 

15 “Whatever presumption there is is purely one of fact, that may be cor- 
rected by proof. Therefore the presumption should be limited to cases in which 
it reasonably may be believed to express the fact.” Holmes, J., in Cuba R. R. 
Co. v. Crosby, supra, at 479. See also Story, Conriicr or Laws, 8 ed., § 637 
(a). Cf. 5 Wicmore, Evmence, 2 ed., § 2536, where it is said that as to the 
law of non-common law jurisdictions, probably no presumption will be made, 
“unless the principle involved is one of the law merchant common to civilized 
countries.” 

16 Flato v. Mulhall, 72 Mo. 522 (1880); Savage v. O’Neil, 44 N. Y. 208 
(1871). Courts often express the basis of this action in terms of a presump- 
tion that the foreign law is like the lex fori. See, e.g., Revillon v. Demme, 114 
Misc. 1, 185 N. Y. Supp. 443 (1920). This may be merely a manner of state- 
et Such a presumption would seldom be justified by rational probability of 
act. 

17 New York courts have, however, refused to entertain an action under the 
death statute for injury occurring abroad in the absence of a pleading that the 
foreign. jurisdiction allowed a similar right. Whitford v. Panama R. R. Co., 23 
N. Y. 465 (1861). 

18 See Dynamit Actien-Gesellschaft v. Rio Tinto Co., Ltd., [1918] A. C. 202, 
301. This shifting of the entire burden of proof would occur in a case where 
the proponent would win under the local law, and where, to prevent this result, 
the opponent must establish that the foreign law is different. The rule is applied 
when there has been an unsuccessful effort to prove the foreign law. Russian 
Reinsurance Co. v. Stoddard, 211 App. Div. 132, 207 N. Y. Supp. 574 (1925), 
reversed on other grounds, 240 N. Y. 149, 147 N. E. 703 (1925). 
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of laws, which provides that where a different foreign law has not 
been proved, the principles of the /ex fori determine the issue. This 
rule, it is true, is simple and uniform,’® and may often save time. 
Nevertheless, since it sacrifices consistency of theory in the conflict 
of laws, and since the practical hardship on the party to whom the 
burden is shifted may be even greater than under the above presump- 
tion, it seems that this course is undesirable. 





SUBROGATION IN Favor oF A “ VOLUNTEER.” — In the course of the 
frequent application of the doctrine of subrogation, the assertion that 
subrogation will not be accorded a “ volunteer ” has been constantly 
repeated. A consideration of the situations, however, in which the 
doctrine is applied indicates that the term “ volunteer ” does not mean 
a person who has paid the debt of another voluntarily as distinguished 
from under compulsion. It seems generally agreed that the absence 
of legal compulsion does not in itself prevent the payor from being 
subrogated. Accordingly, it has been held that a surety who has a 
technical defense is nevertheless entitled on paying to stand in the 
creditor’s place. Nor need the existence of a moral obligation to pay 
the debt be shown. Thus it is held that one whose property is threat- 
ened may satisfy the creditor’s claim and thereby become entitled to 
subrogation.* Furthermore, a payor is not denied subrogation although 
he in fact had no interest to protect if he mistakenly supposed that he 
had.* And a like result is usually reached where a payor discharges 





19 See Albert M. Kales, “ Presumption of the Foreign Law,” 19 Harv. L. 
Rev. 401, 412. It has been asserted on behalf of the rule that the court must 
apply the lex fori when no other law is before it, and also that the parties 
tacitly agree to abide by this when they fail to put the foreign law in issue. 
See 2 Warton, ConFiict oF Laws, 3 ed., § 781d. These arguments seem only 
applicable where no attempt has been made to plead or prove the foreign law. 
Furthermore, they appear to beg the question. 

1 See Aetna Ins. Co. v. Middleport, 124 U. S. 534, 548 (1888); Hiers v. 
Exum, 158 Ga. 19, 32, 122 S. E. 784, 790 (1924); Downey v. People, 205 IIl. 
50, 65, 66, 68 N. E. 800, 806 (1903); Shinn v. Budd, 14 N. J. Eq. 234, 237 
(1862); Koehler v. Hughes, 148 N. Y. 507, 511, 42 N. E. 1os1, 1053 (18096); 
Bobier v. Horn, 95 Okla. 8, 11, 12, 222 Pac. 238, 241 (1923); United States 
Fidelity & Guaranty Co. v. Bramwell, 108 Ore. 261, 277, 217 Pac. 332, 338 (1923) ; 
Webster’s Appeal, 86 Pa. 409, 412 (1878). 

2 Shaw v. Loud, 12 Mass. 447 (1815) (statute of limitations). See also 
Simmons v. Goodrich, 68 Ga. 750 (1882) (variation of surety’s risk). In other 
cases a demand for quasi-contractual relief has been sustained. Beal v. Brown, 
13 All. (Mass.) 114 (1866) (statute of frauds); Ricketson v. Giles, 91 Ill. 154 
(1878) (coverture). 

3 Bennett v. First Nat. Bank, 128 Ia. 1, 102 N. W. 129 (1905); Baker v. 
Salzinstein, 314 Ill. 226, 145 N. E. 355 (10924); Fort Jefferson Imp. Co. v. 
Dupoyster, 112 Ky. 792, 66 S. W. 1098 (1902); Dunlop v. James, 174 N. Y. 
411, 67 N. E. 60 (1903). 

* Fowler v. Parson, 143 Mass. 401, 9 N. E. 799 (1887); Taylor v. Ronigen, 147 
Mich. 99, 110 N. W. 503 (1907); Gooch v. Botts, 110 Mo. 419, 205 S. W. 192 
(1892); Hawaiian Gov’t v. Cartwright, 8 Hawaii 607 (1890). Contra, Wads- 
worth v. Blake, 43 Minn. 509, 45 N. W. 1131 (1890). 
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a claim on which he erroneously supposes himself to be liable,® or pays 
the claim in ignorance of material facts.° 

It is clear, then, that in determining whether or not a payment is 
voluntary, the courts have frequently felt it necessary to inquire into 
the payor’s state of mind. But in some cases it is apparent that an 
undiscriminating adherence to the maxim that subrogation will not be 
granted a “ volunteer ” has led to a failure to recognize these subjective 
elements, and to results which obviously defeat the purpose of the doc- 
trine of subrogation.’ Thus in a recent Georgia case,® it was held that 
payment in pursuance of an erroneous judgment does not withdraw 
the payor from the category of “volunteer” so as to entitle him to 
subrogation. A decision such as this is the inevitable result of an effort 
to apply a concept so indefinite and elusive as that of a “ volunteer.” 
The case calls for an analysis of nature of the rule against “ volunteers.” 

This rule, it is submitted, must rest upon the general nature of the 
doctrine of subrogation. It has long been recognized that this doc- 
trine, which was adopted from the civil law,® is based not on contract 
but on considerations of equity and good conscience.’® It seems clear 
that one who seeks to be subrogated must show some ground for equi- 
table intervention.** If his intention was to confer a gratuity upon the 
debtor by discharging the latter’s liability, he should not be allowed 
thereafter to avail himself of the creditor’s rights.‘* This view is 
consistent with the decisions denying recovery to one who has made a 
gift of money and seeks to recover it.** For similar reasons, one who 
advances money to pay off a mortgage debt and makes no agreement 
for security is not entitled to be subrogated to the prejudice of other 
creditors of the mortgagor.'* It is unjust to apply the doctrine of sub- 








5 Lyth v. Green, 21 App. Div. 300, 47 N. Y. Supp. 478 (1897); Capehart v. 
Mhoon, 58 N. C. 178 (1859). Contra, Dawson v. Lee, 83 Ky. 49 (1885). 

6 Lewis v. Chittick, 25 Fed. 176 (C. C. W. D. Mo., 1888); Muir v. Berkshire, 
52 Ind. 149 (1875); Spaulding v. Harvey, 129 Ind. 106, 28 N. E. 323 (1891); 
Cobb v. Dyer, 69 Me. 494 (1879); Durante v. Eannaco, 65 App. Div. 435, 72 
N. Y. Supp. 1048 (1901). Contra, Sharnock v. Jones, 22 S. D. 132, 115 N. W. 
1072 (1908). 

7 See Brown v. Rouse, 125 Cal. 645, 58 Pac. 267 (1899); Dawson v. Lee, 83 
Ky. 49 (1885); Kleimann v. Gieselmann, 114 Mo. 437, 21 S. W. 796 (1893); 
Charnock v. Jones, 22 S. D. 132, 115 N. W. 1072 (1908). 

8 McWhorter v. Bank of Menlo, 129 S. E. 433 (Ga., 1925). For the facts of 
this case, see Recent CAsEs, infra, p. 402. 

® See Aetna Ins. Co. v. Middleport, supra; Young v. Vough, 23 N. J. Eq. 325, 
329 (1873); McNeil v. Mitler, 29 W. Va. 480, 483, 2 S. E. 335, 337 (1887). And 
see SHELDON, SUBROGATION, § I. 

10 See Aetna Ins. Co. v. Middleport, supra; Stevens v. King, 84 Me. 291, 293, 
24 Atl. 850, 851 (1892); Stewart v. Parcher, 91 Minn. 517, 520, 98 N. W. 650, 
651 (1904); Morehouse v. Brooklyn Heights R. R., 185 N. Y. 520, 525, 78 N. E. 
179, 180 (1906); Duncan v. North & South Wales Bank, 6 App. Cas. 1, 19 
(1880) ; Deering v. Earl of Winchelsea, 2 Bos. & Pul. 270 (1787). 

11 Bond v. Montgomery, 56 Ark. 563, 20 S. W. 525 (1892); Richards v. 
Cowles, 105 Ia. 734, 75 N. W. 648 (1808). 

12 Chilton v. Chilton, 13 Ky. L. Rep. 830 (1892) ; Wandell’s Estate, 13 W’kly 
Notes Cas. (Pa.) 143 (1883); Scott v. Scott, 83 Va. 251, 2 S. E. 431 (1887). 

138 Helm v. Martin, 59 Cal. 57 (1881); Jenning v. Rohde, 99 Minn. 335, 109 
N. W. 507 (1906); Johnson v. Ghost, 11 Neb. 414, 8 N. W. 301 (1881). 

‘4 Farmers’ Loan & Trust Co. v. Wilcox County, 298 Fed. 772 (S. D. Ga., 
1924); Virginia v. Ches. & Ohio Canal Co., 32 Md. 501 (1870); Bank of Phila. 
v. Posey, 130 Miss. 530, 92 So. 840 (1922); Ackley v. Inv. & Real Estate Co., 
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rogation so as to give the payor the benefit of security for which he 
has not contracted, at the expense of others who are in the same posi- 
tion or who have obtained liens junior to that to which subrogation 
is claimed. 

On the other hand, the doctrine is held applicable where it will pre- 
vent unjust enrichment. Accordingly, when the lender has exacted 
an agreement from the debtor that he is to stand in the creditor’s place, 
such an agreement will be given effect.‘* Similarly, when the security 
given is different from that contemplated by the lender, he is entitled 
to subrogation even as against other creditors.’ That the lender was 
in such cases under no constraint to enter into the transaction has not 
been deemed material.‘* In none of these cases nor of those discussed 
above where the payor was held not a “volunteer” was there any 
ground for saying that he had acted under compulsion.’® In all of 
these cases the relief is properly granted as a means of placing the final 
burden of the debt upon the person who, in equity, should bear it. 
The problem seems essentially the same as that involved in the question 
of the recovery in quasi-contract for conferring a benefit.2° In both 
cases the relief is founded upon equitable considerations and is to be 
refused to a person who has acted “ officiously,” whether the benefit be 
tangible or the extinguishment of an obligation. It is submitted, there- 
fore, that the question of denying subrogation to a “ volunteer ” is more 
accurately a question of officious payment, and upon this theory, it is 
clear that the payment in pursuance of an erroneous judgment is 
certainly not officious. 





238 S. W. 571 (Mo. App., 1922). See also Johnson v. Smith, 234 S. W. 939 
(Tex. Civ. App., 1921). See SHELDON, SuBROGATION, § 109. 

15 See Virginia v. Ches. & Ohio Canal Co., supra. 

16 Butts v. Swan, 269 S. W. 1 (Mo. App., 1925); Grantham v. Nunn, 187 N. 
C. 304, 121 S. E. 662 (1924); First State Bank v. F. & M. Nat. Bank, 262 S. W. 
225 (Tex. Civ. App., 1924). 

17 Southern Cotton Oil Co. v. Napoleon Hill Cotton Co., 108 Ark. 555, 158 
S. W. 1082 (1913); Merchants’ etc. Bank v. Tillman, 106 Ga. 55, 31 S. E. 704 
(1898); Katter v. Rodgers, 107 Okla. 116, 230 Pac. 500 (1924); Brown v. 
McLean, 18 Ont. Rep. 533 (1889). Cf. Davis v. Davis, 81 Vt. 259, 69 Atl: 876 
(1908). Contra, Browne v. Rouse, 125 Cal. 645, 58 Pac. 267 (1899); Citizens’ 
Mercantile Co. v. Eason, 158 Ga. 604, 123 S. E. 883 (1924); Nelson v. McKee, 
53 Ind. App. 344, 99 N. E. 447 (1912). For a collection of authorities, see 46 
L. R. A. (N.s.) 1049. 

18 Tt is not to be supposed, however, that courts, in such cases, expressly for- 
sake the supposed rule as to volunteers. On the contrary, adherence to it is 
usually professed in emphatic terms. In the result, the rule is held inapplicable 
under the particular circumstances. 

19 A ground frequently urged for denying subrogation to one who without 
the debtor’s request discharges a claim against the latter is that “no one can 
make himself the creditor of another without his consent or against his will.” See 
Kemble v. Cummins, 3 Met. (Ky.) 327, 329 (1860). See SHELDON, SUBROGATION, 
§ 241. In view of the freedom with which choses in action are today assignable, 
and in view of the willingness of courts to allow non-conventional subrogation 
where the justice of the case seems to demand it such statements are too sweep- 
ing. In this connection, see Mathews v. Aiken, 1 Comstock (N. Y.) 595 (1848). 
The attitude of the New York Court of Appeals in Acer v. Hotchkiss, 97 N. Y. 
305, 402 (1884), seems preferable. ‘The doctrine of subrogation is a device to 
promote justice. We shall never handle it unwisely if that purpose controls the 
effort, and the resulting equity is kept in view.’ 

20 See 26 Harv. L. Rev. 261; 13 Harv. L. Rev. 297. 
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PrioRITY OF MECHANICS’ LIENS ON BUILDINGS OR IMPROVEMENTS 
OVER PREvIOUS ENCUMBRANCES ON THE LAND. — Since in all juris- 
dictions the law of mechanics’ liens is governed by statute, the prob- 
lem of the priority of such liens upon buildings or improvements over 
encumbrances on the land is either controlled by specific statutory pro- 
visions or is a problem of statutory construction. In spite of the 
variety of statutes and the frequency with which they are amended, a 
general classification of the cases is possible, illustrating several methods 
of enforcing these encumbrances. 

In some cases, the builder or improver has secured a lien on the land 
because of the senior encumbrancer’s failure to give notice or to record 
properly. In the absence of such circumstances, however, no juris- 
diction is found which allows a mechanic’s lien to rank ahead of the 
prior encumbrance as regards the land itself. Here, when the building 
or improvement is so affixed to the land that removal would be difficult 
or destructive, there are three general classes of decisions. Cases of 
the first class hold that the building or improvement is absorbed by the 
encumbrance on the land and that after the senior encumbrancer is 
paid in full, the builder or improver is satisfied only out of the resi- 
due. Under the early statutes,* which made provision for priority 
only in cases where the mechanic’s lien antedated the encumbrance on 
the land, or in certain specific cases of leasehold interests, courts by 
strict reasoning reached the same result.* Modern statutes have abro- 
gated most of these decisions,® and only one or two states now follow 
the old rule. Since this result leads to an enrichment of the land 
encumbrancer at the expense of the holder of the mechanic’s lien, it 
is submitted that it should be avoided wherever statutes will warrant 
another construction. 

Next are the decisions holding that the builder has a prior lien as 
regards the building, which may be sold separately and removed from 
the land.’ Here the holder of the prior mortgage is not unjustly en- 





1 Thielman v. Carr, 75 Ill. 385 (1874). See City of Ortonville v. Geer, 93 
Minn. so1, tor N. W. 963 (1904). 

2 Lyle v. Ducomb, 5 Binn. (Pa.) 585 (1813). A later statute attempted to 
give the builder rights in the building in spite of a prior encumbrance on the 
land. See 1920 Pa. Star., § 14649. This was held legislation authorizing the 
creation, extension, or impairment of liens, and therefore unconstitutional under 
Pa. Const., Art. III, §7. Henry Taylor Lumber Co. v. Carnegie Inst., 225 Pa. 
St. 486, 74 Atl. 357 (1909). 

3 See 1894 Sano. & H. Dic. Ark. Srat., § 4737; 1856 Mo. Sess. Acts, 668, 


he 

# Monticello Bank v. Sweet, 64 Ark. 502, 43 S. W. 500 (1897); Bridwell v. 
Clark, 39 Mo. 170 (1866). 

5 See 1916 Kirpy & Castte Dic. Arx. Srat., § 5894; 1919 Mo. Rev. Srar., 
§ 7219. 

6 Compare the result in Pennsylvania, supra, note 2, with that under 1923 
Va. Gen. Laws, § 6436. This section provides that the prior encumbrancer is 
preferred to the extent of the value of the land at the time of sale, the mechanic 
to be satisfied out of the residue. Since in fact the price obtained on execution 
sale is likely to be far less than the actual value, it is submitted that this rule 
approaches the rule that the prior encumbrancer be paid in full. Fidelity Loan 
& Trust Co. v. Dennis, 93 Va. 504, 25 S. E. 546 (18096). 

7 Bitter v. Mouat Lumber Co., 10 Colo. App. 307, 51 Pac. 519 (1897); 
Ambrose Mfg. Co. v. Gapen, 22 Mo. App. 397 (1886); D. June Co. v. Doke, 
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riched, and the builder or improver realizes something on his security. 
The result seems just in cases where the value of the building or im- 
provement will not greatly be decreased by removal;* but in cases 
where the value will seriously be impaired, insistence on removal as 
the mechanic’s only remedy® leads to unnecessary destruction of 
property. 

In these cases, the third view appears to be preferable, holding as 
it does that the land and improvement be sold together, that the value 
of the land itself and the value of the building or improvement be 
ascertained, and that the proceeds of the sale be divided proportion- 
ately. The primary defect in this method is that the senior encum- 
brancer may object that he does not wish to foreclose,’° and if he 
makes this objection, it would seem that foreclosure should not be 
forced upon him."*_ A second defect is that it may be difficult to ascer- 
tain fairly the relative values of land and improvement, but the party 
desiring foreclosure must introduce evidence from which the jury may 
reasonably estimate these values. If these defects do not prevent the 
use of this method, it leads to a highly desirable result in that one 
party is no longer enriched at the expense of another, and instead of 
decreasing the value of each party’s security by separating the two, 
the sale of the land and improvement together will afford both parties 
an increased return. Under statutes providing specifically for this 
method, there is little difficulty.‘* Where the statute provides merely 
for sale and removal, the question is more difficult..* A recent decision 
reaches this result even under a statute providing for sale and removal 
with the stipulation that any prior encumbrance on the land be not 
affected thereby.** There seems a clear and desirable tendency toward 
allowing sale of the property as a whole and division of the proceeds, 
wherever the statutes permit this to be done. 





35 Tex. Civ. App. 240, 80 S. W. 402 (1904). See Opera House Co. v. Maguire, 
14 Mont. 558, 565, 37 Pac. 607, 609 (1894). 

8 See D. June Co. v. Doke, supra, note 7. 

® Ambrose Mfg. Co. v. Gapen, 22 Mo. App. 397 (1886). See Opera House 
Co. v. Maguire, 14 Mont. 558, 565, 37 Pac. 607, 609 (1894). 

10 A case frequently cited as authority that mortgagees, who have been made 
parties, cannot object that they do not seek foreclosure and should not be com- 
pelled to accept the results thereof, is Joralman v. McPhee, 31 Colo. 26, 71 Pac. 
419 (1903). Since in it the objecting mortgagee was a second mortgagee and 
the first mortgagee wished to foreclose, and since the court said that but for this 
the objecting mortgagee would have had a strong case, it appears that this case 
does not support the proposition. 

11 Smith v. Shaffer, 46 Md. 573 (1877). 

( 12 “tag 1925 Itz. Rev. Srar., c. 82, par. 16. Bradley v. Simpson, 93 Ill. 93 
1879). 

18 See 1921 Coro. Comp. Laws, § 6444. Joralman v. McPhee, 31 Colo. 26, 
71 Pac. 419 (1903), in which the mechanic claimed a lien on a brick building. 
But under the same statute where the loss that would be occasioned by removal 
was not clearly brought out, it was held that there must be sale and removal. 
Bitter v. Mouat Lumber Co., 10 Colo. App. 307, 51 Pac. 519 (1897). 

14 See 1920 Tex. Comp. Srar., art. 5628. Morrison v. State Trust Co., 274 S. 
W. 341 (Tex. Civ. App., 1925). For the facts of this case, see Recent CAsEs, 
infra, p. 398. Kahler v. Carruthers, 18 Tex. Civ. App. 216, 45 S. W. 160 (1898). 
In the cases above sale and removal would have entailed virtual destruction of 
the building or improvement. Compare the result which required sale and 
removal, under the same statute where removal could be effected without serious 
loss. D. June Co. v. Doke, 35 Tex. Civ. App. 240, 80 S. W. 402 (1904). 
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BANKRUPTCY — PRovABLE CLAIMS— THE RIGHT TO RECOVER A PREFER- 
ENCE AS A PROVABLE Dest. — The plaintiff was a trustee in bankruptcy of 
Ponzi. The latter had given a preference to the defendant, who in turn 
had become bankrupt and had scheduled the plaintiff’s claim in his bank- 
ruptcy proceedings. The plaintiff alleged that since the claim was not 
founded upon a contract, express or implied, as provided in §63a (4) 
of the Bankruptcy Act, it had not been discharged. (1918 U. S. Comp. 
Stat., §9647a (4)). Held, that since the claim was one enforceable 
either in tort or in assumpit it fell within §63, was provable, and was 
therefore barred by the defendant’s discharge. Decree for the defendant. 
Cunningham v. Feinsilver, 6 F. (2d) 92 (D. Mass.). 

A recovery may be had in contract, as well as in tort, against one who 
has wrongfully converted personal property. Brewster Loud Lumber Co. v. 
Gen. Builders’ Supply Co., 228 Mich. 559, 200 N. W. 283. See KEENER, 
QuastI-CoNTRACTS, 192-195; Woopwarpb, Quasi-Contracts, §§ 270, 273. A 
claim for such property, based on an alternative cause of action, has 
been held to fall within § 63 a (4) of the Act, which declares those claims 
provable which are founded upon a contract, express or implied. See 
Clarke v. Rogers, 183 Fed. 518, 521, 522 (1st Circ.). Although the plain- 
tiff elects to sue in tort upon his claim, it is nevertheless barred by a 
discharge in bankruptcy. Crawford v. Burke, 195 U. S. 176; Tindle v. 
Birkett, 205 U. S. 183. Cf. Stalick v. Slack, 269 Fed. 123 (8th Circ.). 
A claim for a preference is enforceable either in contract or in tort, and 
by the same reasoning falls within the scope of provable debts. Edwards 
v. Schillinger Bros. Co., 153 Ill. App. 219. Where assumpit is the remedy 
chosen, the obligation to pay back a preference is quasi-contractual. It 
is purely statutory in character and is based upon the unjust enrichment of 
the creditor. Similarly, the obligation to give value for the conversion of 
personal property is founded on quasi-contract. These two claims, then, 
can come within the category of provable debts only upon the justifiable 
assumption that the “contracts, express or implied” of §63 include con- 
tractual obligations imposed by law. See Reynolds v. N. Y. Trust Co., 
188 Fed. 611 (1st Circ.). Cf. Van Tuyl v. Schwab, 161 N. Y. Supp. 323 
(App. Div.). And see 2 CortrerR, BANKRUPTCY, 13 ed., 1416, 1417. 


BANKS AND BANKING — INSOLVENCY — AUTHORITY TO ORDER REORGANI- 
ZATION. — The receiver of the First National Bank of Florence filed a 
petition for authority to sell the assets of the insolvent bank. The assets 
were to be divided into two classes: one group to be sold outright to the 
purchasing bank and the other to be collected by the new corporation for 
the benefit of the creditors of the insolvent bank. The purchasing bank 
agreed to pay in full all preferred and secured creditors, and all unsecured 
creditors whose claims were under a certain amount; and to pay the rest 
of the creditors sixty per cent of their claims in certificates issued by it. 
in case enough funds were collected to pay the creditors in full, any 
balance was to be distributed to the stockholders of the insolvent bank. 
The agreement was approved of by 98 per cent of the creditors. Two 
unsecured creditors, however, objected to the approval of the plan. Held, 
that the court had no authority to order the sale because it exceeded the 
statutory powers of the receiver. Application denied. Ex parte Moore, 
6 F. (2d) 905 (E. D. S. C.). 

Although a banking corporation is not subject to the provisions of the 
Bankruptcy Act, the powers of a receiver of a national bank are very 





il ele 


‘RECENT CASES 387 


similar to those of the receiver and trustee in bankruptcy. Cf. 19 Start. 
63, 29 STAT. 600, 1918 U. S. Comp. Srar., § 9821, with 30 Stat. 544, 587, 
1918 U. S.. Comp. Stat., §§ 9586, 9631. The principal case, in deciding 
that the court cannot force the creditor to accept a new debtor for the 
whole or any part of the debt, reaches the same result as in bankruptcy. 
In re Cornell, 186 Fed. 859 (S. D. N. Y.). See In re Prudential Out- 
fitting Co., 250 Fed. 504, 506 (S. D. N. Y.). Cf. Phipps v. Chicago, 
R. 1. & P. Ry., 284 Fed. 945 (7th Circ.). The result appears to be the same 
even though the creditor would receive less or nothing in a forced liqui- 
dation. See In re Northampton Cement Co., 185 Fed. 542, 543 (E. D. 
Pa.). Cf. Central Ry. v. Cambria Steel Co., 210 Fed. 696, 706-708 (8th 
Circ.); Walsh v. Mo. Pac. R. R., 280 Fed. 38 (8th Circ.). But in bank- 
ruptcy, it is possible to effect a reorganization by compliance with the 
provisions regulating compositions. Jn re O’Gara Coal Co., 260 Fed. 742 
(7th Circ.). See In re Fleig Mercantile Co., 237 Fed. 178, 180 (7th Circ.). 
This procedure is not available under the statute governing the insolvency 
of national banks. But under the state banking laws conferring powers 
on receivers or bank commissioners similar to those of a receiver of a 
national bank, a sale of the assets of an insolvent bank to a new corpora- 
tion, which assumes certain liabilities of the old corporation, has been 
upheld by the courts. Western Casualty Co. v. Cap. State Bank, 68 
Okla. 181, 172 Pac. 954. See Jn re Germania Bank, 91 Minn. 494, 502, 
503, 98 N. W. 341, 343. See 1921 Oxta. Comp. Stat., § 4167; 1913 
Minn. GEN. Laws, § 6363. In view of economic conditions which make 
plans of reorganization necessary, this limitation upon the insolvency pro- 
ceedings of national banks is unfortunate. The court shows its realization 
of this fact, by suggesting means by which the sale can be made to comply 
with its interpretation of the statute. This attitude of the court tends to 
show that reorganization is no longer an extra-judicial process. See BryYNE, 
STETSON AND CRAVATH, LEGAL PHASES OF CORPORATE FINANCING, 190, IQI. 
There is in reality a close and intricate relation between the receiver, 
generally an officer of the court, and the plan of reorganization. See 
Guar. Trust Co. v. Mo. Pac. R. R., 238 Fed. 812 (E. D. Mo.); Westing- 
house Electric Co. v. Brooklyn Rap. Trans. Co., 256 Fed. 456, 462 (S. D. 
N. Y.). 


CoNSTITUTIONAL LAw — Errect or A Court’s DECLARING A LEGISLATIVE 
Act UNcONSTITUTIONAL.—A Nebraska statute taxed shares of capital 
stock in banks at a mill rate and taxed other moneyed capital at only 
25 per cent of that rate. (1922 Nes. Comp. Srar., § 5887.) This section 
of the statute having been held unconstitutional as to shares in national 
banks, because of conflict with a federal statute (1918 U. S. Comp. Srar., 
§ 9784), it was held unconstitutional also as to state banks because it was 
then discriminatory against them. Congress later amended the federal 
statute so as to remove the conflict with the state statute. (42 Srar. 
1499.) Thereupon, the taxing officials sought to enforce the old section 
of the tax statute. Plaintiff brought suit to enjoin its enforcement. Held, 
that when a statute is declared invalid, it is not revived by a subsequent 
removal of the cause of the invalidity. Decree for the plaintiff. Central 
National Bank v. Sutherland, 202 N. W. 428 (Neb.). 

A Massachusetts statute imposed an excise tax on “every foreign corpo- 
ration” doing business in the state and provided that if this excise should 
be “declared unconstitutional,” the provision as to domestic corporations 
should also be null and void, and corporations should have six months from 
the date of such decision to petition for an abatement of their taxes. 
(1921 Mass. Gen. Laws, c. 63, §§ 39, 52.) The Massachusetts court had 
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held this tax applicable to foreign corporations doing an exclusively inter- 
state business, but the United States Supreme Court reversed this decision, 
holding the tax unconstitutional. (Alpha Portland Cement Co. v. Massa- 
chusetts, 268 U. S. 203.) The plaintiff, a domestic corporation, petitioned 
for an abatement of its taxes. Held, that the statute was erroneously con- 
strued in the former Massachusetts case, that it does not include foreign 
corporations doing an exclusively interstate business and, thus construed, 
the statute had not been declared unconstitutional by the United States 
Supreme Court. Petition dismissed. W. & J. Sloane Co. v. Common- 
wealth, 149 N. E. 407 (Mass.). 
For a discussion of the principles involved, see NoTEs, supra, p. 373. 


ConTRACTS — FoRMATION BY TELEPHONE — MISTAKE AS TO IDENTITY OF 
Orreror. — The plaintiff, a cotton broker, alleged that the defendant had 
contracted by telephone to buy from him a quantity of cotton, and now 
refused to accept it. The defendant pleaded a general denial. At the trial 
the evidence tended to show that the defendant’s agent had been mistaken 
in the identity of the offeror to whom he was talking over the telephone, 
and had accepted the offer supposing that he was contracting with B, 
another cotton broker. The court refused to charge the jury to find for 
the defendant if the defendant’s agent entered into the contract under a 
mistake as to the party with whom he was dealing. The defendant’s appeal 
from a verdict and judgment for the plaintiff was dismissed. The defendant 
moved for a rehearing. Held, that the alleged mistake in identity did 
not prevent the existence of the contract. Motion denied. Tideman & 
Co. v. McDonald, 275 S. W. 70 (Tex. Civ. App.). 

A mistake in the identity of one of the parties will prevent the forma- 
tion of a contract, or the passage of title in case of a sale, if the parties 
are communicating by mail, but not if they are dealing face to face. 
Edmunds v. Merchants’ Transportation Co., 135 Mass. 283; Phelps v. 
McQuade, 220 N. Y. 232, 115 N. E. 441; Cundy v. Lindsay, 3 App. Cas. 
459. The distinction depends upon the primary intent of the offeree, 
in the one case to deal with the person whose name is signed to the offer, 
and in the other, with the individual whom he sees before him, See 16 
Harv. L. Rev. 381. With respect to the locus contractus, a telephone 
conversation has been assimilated to a communication by mail. Planters’ 
Cotton Oil Co. v. Whitesboro Cotton Oil Co., 146 S. W. 225 (Tex. Civ. 
App.). See Bank of Yolo v. Sperry Flour Co., 141 Cal. 314, 315, 74 Pac. 
855. But see 1 Witiiston, Contracts, §82. But in the principal case 
the offeror was by means of the telephone brought within speaking distance 
of the defendant, and it seems probable that the latter’s primary intent 
was to deal with the person whose voice he heard. If so, the case is 
rightly decided. 


Contracts — ImpossiBILiry — PLAINTIFF’s PREVENTION OF PERFORM- 
ANCE — EFFect OF SOVEREIGN Acts ON PosITION OF UNITED STATES AS 
ContraActor.—In December, 1919, the plaintiff bought from the United 
States a quantity of silk. The Government agreed to ship the silk promptly, 
on receiving instructions from the plaintiff. On February 16, having paid 
the entire purchase price and having resold the silk, the plaintiff directed 
shipment by freight. About this time the Government, through the agency 
of the Railroad Administration, placed an embargo on freight shipments of 
silk. After a delay of several weeks, the Government shipped the silk by 
express; but when it arrived the plaintiff’s vendee refused to take it, the 
price of silk having fallen. The plaintiff brought suit in the Court of 
Claims. From a judgment sustaining the Government’s demurrer, the 
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plaintiff appealed. Held, that when the United States is sued as contractor, 
it cannot be held liable for acts done as sovereign. Judgment affirmed. 
Horowitz v. United States, 45 Sup. Ct. Rep. 344. 

The United States, through the agency of the Shipping Board, contracted 
to carry a cargo of coal for the defendant, which agreed to pay extra for 
any delay in loading. Prior to the formation of the contract the defendant 
had secured from the regional coal board, representing ultimately the United 
States, a permit to load the coal. On December 2 all regional permits were 
revoked, and thereafter permits were issued only from Washington. Be- 
cause of the delay in securing a new permit the Government’s ship, which 
arrived on December 3, was detained six days beyond the time allotted for 
loading. As an answer to the libel brought for the extra charges, the 
defendant set up prevention of performance by the other party to the 
contract. To this the libelant excepted. Held, that the libelant’s general 
acts as sovereign did not excuse non-performance of a contract with the 
libelant. Exception sustained. United States v. Warren Transportation 
Co., 7 F. (2d) 161 (D. Mass.). 

Executive acts, as well as legislative, may excuse non-performance of a 
contract. Bailey v. De Crespigny, L. R. 4 Q. B. 180. See 3 WILLISTON, 
Contracts, § 1938. But if the parties in contracting can be said to have 
contemplated the possibility of the executive act and to have contracted 
with reference thereto, the reasons for the excuse cease. Gravel Switch, 
etc., Co. v. Lebanon, L. & L. Tel. Co., 139 Ky. 151, 129 S. W. 559; Blow 
v. Lewis, 19 T. L. R. 127. Cf. Burgett v. Loeb, 43 Ind. App. 657, 88 N. E. 
346; Tamplin S. S. Co. v. Anglo-Mexican, etc., Co., [1916] 2 A. C. 397. 
See 3 WILLISTON, op. cit., §§ 1934, 1937. The impossibility was probably 
contemplated in the Warren case. Cf. Intercoast S. S. Co. v. Seaboard 
Trans. Co., 291 Fed. 13 (1st Circ.) In the Horowitz case it is more argu- 
able that the embargo gave rise to an impossibilty not contemplated. The 
decision might thus be justified. But the court did not rely on this ground. 
And furthermore, the embargo did not prevent immediate shipment by ex- 
press. Both the principal cases, then, are decided on another ground. It 
is elementary that a state may act either as sovereign or as contractor. 
When its acts in the latter capacity prevent performance by the defendant, 
such performance is excused. United States v. Peck, 102 U. S. 64. But 
when its acts as sovereign prevent performance, it is not liable for breach 
of an implied promise not to hinder the plaintiff in carrying out his promise. 
As contractor it has not interfered with his performance. Deming v. United 
States, 1 Ct. Cl. 190; Jones v. United States, 1 Ct. Cl. 383; Wilson v. 
United States, 11 Ct. Cl. 513. The Warren case illustrates the corollary, 
that the defendant is not excused by sovereign acts preventing his perform- 
ance. For the state sues as contractor, and as such is not barred by its 
acts as sovereign. But by the same token, when sued as contractor it 
should not, apart from impossibility, be allowed to set up its acts as sove- 
reign to excuse its non-performance as contractor. In the Horowitz case, 
it is submitted, the Supreme Court failed to distinguish between liability 
for a sovereign act interfering with the plaintiff’s performance (as in 
Deming v. United States, supra), and liability for a failure to carry out a 
promise made by the United States as contractor. 


CorPORATIONS — REORGANIZATION — ASSUMPTION OF RECEIVER’s L1iA- 
BILITIES — RESERVATION OF JURISDICTION BY CouRT TO DETERMINE 
Ciatms.— The federal court which appointed receivers for the St. Louis- 
San Francisco Railroad, reserved in express language in its various decrees 
and orders the jurisdiction and power to determine all claims against the 
receivers, against the property delivered by the receivers to the purchaser, 
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and against the purchaser, which arose or should arise out of the receiver- 
ship. The court imposed upon the purchaser in the decree of foreclosure 
the obligation to assume all the liabilities then existing against the receiver 
that accrued during the receiver’s operation of the property. The plaintiff 
sued the purchaser for damage done to the plaintiff’s orchard by the negli- 
gent operation of the property during the receivership. Action was in- 
stituted in the state courts of Missouri. The defendant alleged that the 
court had no jurisdiction to try the case. Judgment was rendered for the 
plaintiff, and the defendant appealed. Held, that the reservation of juris- 
diction applied only to actions against the property under the control of 
the receivership court, and did not prevent the state court from establish- 
ing personal liability against the purchaser for obligations assumed by it. 
Judgment affirmed. Carrol v. St. Louis-San Francisco Ry. Co., 274 S. W. 
837 (Mo. App.). 

An action against a receiver is not a personal action, but a suit against 
the “receivership” to reach the funds controlled by the receiver. McNulta 
v. Lochridge, 141 U. S. 327. The discharge of a receiver bars such actions 
against him. Reynolds v. Stockton, 140 U. S. 254. In the absence of 
statute or contract, the purchaser at a valid foreclosure sale is under no 
obligation with respect to the liabilities of the receiver. Archambeau v. 
N. Y. Ry., 170 Mass. 272, 49 N. E. 435; Ohio & Miss. R. R. v. Davis, 23 
Ind. 553. To prevent claimants from being deprived of redress, the courts 
have ordered purchasers to assume the liabilities of the receiver. Cy. 
Kloepher v. Osborne, 177 Ill. App. 384. See 2 Tarpy, REcEIvERs, 2 ed., 
§ 669. But apart from the doctrine of Lawrence v. Fox, permitting a 
third party to sue on a contract, this assumption of liability gives the 
plaintiff no personal claim against the purchaser. Jesup v. Wabash Ry., 
44 Fed. 663 (C. C. N. D. Ohio). See Western N. Y. R. R. v. Penn. 
Refining Co., 137 Fed. 343, 366 (3rd Circ.). It is suggested that there 
is created merely a right against the property purchased. See Jesup v. 
Ry., supra; Tobin v. Cent. Vt. Ry., 185 Mass. 337, 70 N. E. 431. See 
Ferguson v. Toledo, etc., R. R., 85 App. Div. 352, 355, 83 N. Y. Supp. 
283, 284, aff'd, 183. N. Y. 557, 76 N. E. 1095. It would therefore seem 
that an attempt to sue the purchaser was a proceeding against the fund. 
Jesup v. Ry., supra; Tobin v. Ry., supra. And actions in rem without 
the consent of the receivership court are not allowed. Julian v. Central 
Trust Co., 193 U. S. 93. Consequently, it would seem that the purchaser 
should be sued only in the forum which created the right and reserved 
jurisdiction over its enforcement. Stewart v. Wis. Cent. Ry., 117 Fed. 
782 (C. C. N. D. Ill.); Fidelity Ins. Trust etc. Co. v. N. & W. Ry., 88 Fed. 
815 (C. C. W. D. Va.); Jesup v. Ry., supra; Tobin v. Ry., supra. See Tex. 
& Pac. Ry. v. Bloom., 164 U. S. 636, 639. Contra, Thompson v. Northern 
Pac. Ry., 93 Fed. 384 (oth Circ.); Jones v. Chicago, etc., R. R., 97 Neb. 
813, 149 N. W. 813; Lassiter v. Norfolk So. R. R., 163 N. C. 19, 79 S. E. 
264; A. T. & S. F. Ry. v. Cunningham, -) Kan. 722, 54 Pac. 1055. It 
is submitted that the above conclusion should not be affected by the 
statute allowing a receiver to be sued in any court of competent juris- 
diction. See 25 Stat. 436, 1918 U. S. Comp. Srat., § 1048. But as the 
courts treated purchasers like receivers when permission of the receiver- 
ship court was required to maintain an action against a receiver, the same 
equality of treatment has been accorded since the remedy against the 
receiver was extended. Chicago, etc., R. R. v. Hurlbert, 205 Fed. 248 (8th 
Circ.). The statute, however, should be strictly interpreted. It has not 
been applied to actions against the receiver for causes of action arising 
before the receivership. Smith v. St. L: & S. F. Ry., 151 Mo. 391, 52 
S. W. 378. The extension to causes of action arising during the receiver- 
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ship but enforced against the purchaser seems unjustified. Missouri has, 
however, adopted the doctrine of Lawrence v. Fox, 20 N. Y. 268. Porter 
v. Woods, 138 Mo. 539, 39 S. W. 794. This doctrine might justify the 
holding of the principal case, that the plaintiff has a direct right against the 
purchaser enforceable in any court. Gray v. Grand Trunk Ry., 156 Fed. 
736 (7th Circ.). Cf. Tobin v. Ry., supra. See 15 Harv. L. Rev. 672. 
But its application seems doubtful, since the receiver, the promisee, was 
under no personal liability. 


Courts— Review oF OrpER oF PusBLic UtTILitres ComMMISsION — 
NATURE OF APPELLATE JURISDICTION. —A secured an order from the Public 
Utilities Commission prohibiting further operation of B’s business in 
competition with that of A. B brought an action in the Supreme Court 
to review that order. The Public Utilities Act provides for appeal in such 
cases directly to the Supreme Court. (1921 Coro. Comp. Laws, § 2961.) 
The state constitution confers on the Supreme Court general appellate 
jurisdiction, and original jurisdiction in certain cases. (Coto. Const., 
Art. 6, §§ 2, 3.) Held, that the statute was unconstitutional in that it 
attempted to confer original jurisdiction upon the Supreme Court in cases 
where that court was not required by the constitution to take such juris- 
‘Cola Writ dismissed. Clark_v. Denver & I. R. R., 239 Pac. 20 
(Colo.). 

The United States Supreme Court has held that due process requires 
judicial determination of questions of fact as well as questions of law when 
the order of a public utilities commission is claimed to be confiscatory. 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287. This holding 
has been criticized as a mechanical deduction from the conception of the 
commission’s act as legislative in character. See Ray A. Brown, “ The 
Functions of Courts and Commissions,’ 38 Harv. L. Rev. 141, 147. See 
also, Laurence Curtis, 2nd, “ Judicial Review of Commission,” 34 Harv. 
L. Rev. 862. In form the decision in the present case may be open to 
similar criticism. But whatever substantial objections there may be to the 
Ben Avon case, it is submitted that they have no bearing on the present 
decision. A commission’s act might properly be considered for some 
purposes judicial in character, and for others, legislative. Cf. Ray A. 
Brown, supra, 38 Harv. L. Rev. 141, 149. There is precedent for the 
present narrow construction of the constitutional provision with regard to 
appellate jurisdiction. Auditor v. A., T. & S. F. Ry., 6 Kans. 500; Hubbell 
v. McCourt, 44 Wis. 584. 


DamacEs — DIsTINCTION BETWEEN LIQUIDATED DAMAGES AND A PEN- 
ALTY.— The articles of association of the plaintiff company contained a 
provision that if an assessment was not paid when due, the insured should 
“pay a stipulated damage of 10 per cent. of the amount of such assess- 
ment, and thereafter an additional stipulated damage of 10 per cent. each 
month until paid, but not to exceed twelve months in all.” By. express 
provision, this clause was made part of the insurance contract.. The de- 
fendant not having paid an assessment of $15.60, the plaintiff sued to recover 
the amount of the assessment and stipulated interest. From a judgment 
for the plaintiff for $15.60 plus legal interest, the plaintiff brings error. 
Held, that the plaintiff may recover the amount stipulated as liquidated 
damages. Judgment reversed. State Mut. Fire Ins. Co. v. Randall, 205 
N. W. 165 (Mich.). 

The test of whether a sum named is liquidated damages or a penalty, 
is whether the parties agreed upon the sum as the reasonable equivalent 
of prospective injury from a possible breach or whether they attempted 
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to secure performance by a provision for excessive payment on default. 
See 2 Witiiston, Contracts, § 778; 1 SEDGwIcK, DAMAGES, 9 ed., § 405. 
The reasonableness of the sum named should be the most important factor 
in determining whether the parties did agree upon a sum as compensation 
for the breach. Dyer Bros. v. Central Iron Works, 182 Cal. 588, 189 Pac. 
445, S.C. 237 Pac. 386; Clement v. Schuylkill R. R., 132 Pa. St. 445, 
19 Atl. 274. See Stanley M. Arndt, “ Liquidated Damages in California,” 
10 Cat. L. Rev. 8, 14. Damages for the nonpayment of money in excess 
of legal interest were often held to be penalties and unenforceable. Gower 
v. Carter, 3 Ia. 244; Daniels v. Ward, 4 Minn. 168; Richardson v. Camp- 
bell, 34 Neb. 181, 51 N. W. 753. In some states this is still the law by 
statute. Pyle v. Gentry, 127 Miss. 784, 90 So. 485; Chase v. Whitten, 
51 Minn. 485, 53 N. W. 767. See 1917 Miss. ANN. Cope, § 2075; 1913 
Minn. Gen. Srart., § 5805. The majority view, however, is that a contract 
to pay interest on a loan at a higher rate after than before maturity does 
not necessarily provide for a penalty. Union Estates Co. v. Adlon Constr. 
Co., 221 N. Y. 183, 116 N. E. 084; Nat. Life Ins. Co. v. Hale, 54 Okla. 
600, 154 Pac. 536; Linton v. Nat. Life Ins. Co., 104 Fed. 584 (8th Circ.). 
Cf. de Cordova v. Weeks, 246 Mass. 100, 140 N. E. 269. A provision for 
an unreasonable discount has been held to be penal. Goodyear Shoe Mach. 
Co. v. Selz, 157 Ill. 186, 41 N. E. 625. See 2 WiLuiston, op. cit., § 782. 
Contra, United Shoe Mach. Co. v. Abbott, 158 Fed. 762 (8th Circ.). A 
public service corporation may enforce a reasonable provision for discount 
for prompt payment, or for a charge in addition to its maximum rental 
for delay in payment. Missouri-Edison Electric Co. v. Steinburg Co., 94 
Mo. App. 543, 68 S. W. 383; State ex rel. MacMahon v. Ind. Telephone 
Co., 59 Wash. 156, 109 Pac. 366. In the principal case, the relative ex- 
pense of collecting small claims is strongly persuasive that the provision was 
not unreasonable. The decision seems in accord with the modern tendency. 
See 2 WILLISTON, op. cit., § 788. And see Alvin C. Brightman, “ Liqui- 
dated Damages,” 25 Cor. L. REv. 277, 297. 


DaMAGES — MEAsuRE OF DAMAGES FOR DELAY IN ESTABLISHING FOREIGN 
Crepir.— On Nov. 14, 1919, the A Bank in consideration of a payment by 
the plaintiffs agreed to establish in Bucharest a credit of two million lei on 
Nov. 17. The A Bank did not establish this credit until May, 1921, and 
did not notify the plaintiffs of its establishment until August, 1921. In 
August, 1921, the value of the leu in dollars was about one third of its 
value in November, 1919. The defendant has assumed all liabilities of the 
A Bank. In an action to recover damages for the A Bank’s delay in per- 
formance, the plaintiffs asserted the decline in the “ market value” of the 
leu as the measure of damages. The Supreme Court denied the defendant’s 
motion to dismiss the complaint, but this decision was reversed by the 
Appellate Division. The plaintiffs appealed. Held, that in an action for 
delay in establishing a foreign credit, depreciation of the foreign currency 
in terms of American money is not an element of damages. Judgment 
affirmed. Richard v. American Union Bank, 149 N. E. 338 (N. Y.). 

The measure of damages for breach of a contract requiring performance 
in a foreign country is the value of the performance estimated in the 
foreign money and converted into the money of the forum at the rate of 
exchange prevailing at the time of breach. Page v. Levenson, 281 Fed. 555 
(D. Md.); Di Ferdinando v. Simon, Smits & Co., [1920] 3 K. B. 400. 
See Edward Gluck, “ The Rate of Exchange in the Law of Damages,” 22 
Cox. L. Rev. 216. This rule extends to contracts for the payment of the 
foreign money itself. Gross v. Mendel, 171 App. Div. 237, 157 N. Y. 
Supp. 357, aff'd, 225 N. Y. 633, 121 N. E. 871; Hoppe v. Russo-Asiatic 
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Bank, 235 N. Y. 37, 138 N. E. 497. Contra, Liberty Nat. Bank v. Burr, 
270 Fed. 251 (E. D. Pa.). The same principle has been applied to cases 
in which the declaration sounded in general rather than in special assumpsit. 
Hicks v. Guinness, U. S. Sup. Ct., Oct. Term, 1925, nos. 80, 81, reported in 
N. Y. L. J., Dec. 12, 1925. Dante v. Miniggio, 298 Fed. 845 (C. A. D. C.); 
Peyrae v. Wilkinson, [1924] 2 K. B. 166. Contra, The Hurona, 268 
Fed. g10 (S. D. N. Y.). See Joseph H. Drake, “The Reckoning of 
Damages in Fluctuating Exchange,” 23 Micu. L. Rev. 695. These deci- 
sions recognize that when the foreign money has depreciated, the plaintiff 
will not be adequately compensated by payment of an amount of domestic 
currency sufficient at the time of the trial to purchase the promised amount 
of the foreign currency. See Jn re British American Continental Bank, 
Ltd., Lisser and Rosenkranz’s Claim, [1923] 1 Ch. 276, 285. It is difficult 
to see why a different principle should be applied to a case in which a 
plaintiff whose cause of action has already arisen, accepts a belated pay- 
ment of the promised amount of the foreign currency in partial satisfaction 
thereof. To say as the court does in the instant case that a “ standard of 
value’ cannot decline in value, is contrary to fundamental conceptions of 
monetary theory and to the whole tendency of recent decisions. Cf. 
Halloran v. New England Tel. & Tel. Co., 95 Vt. 273, 115 Atl. 143, dis- 
cussed in 35 Harv. L. Rev. 616. The theoretically proper measure of 
damages would seem to be the decline in the purchasing power of the leu 
in Roumania. But since the obstacles to ascertaining this with sufficient 
certainty might be insuperable, the courts might well adopt as a practical 
working rule the decline in the value of the foreign money as measured in 
the money of the forum. 


Duress — WHat ConstiTtuTES Duress — THREAT TO ExPosE A THIRD 
PERSON TO CRIMINAL ProsEcuTION. — The plaintiff induced the defendants 
to indorse a note by threatening to bring a civil action which would dis- 
close forgery by a person who was the son of one defendant and the son- 
in-law of the other. The threat was made directly to the father, but was 
communicated to the mother-in-law by her attorney. In an action on the 
note, judgment was given for the defendants, and the plaintiff appealed. 
Held, that the plea of duress was sustained by the facts. Judgment 
affirmed. Mississippi Valley Trust Co. v. Begley, 275 S. W. 540 (Mo.). 

It is now generally held that improper threats need not, to constitute 
duress, be such as would overcome the will of a resolute, or even of an 
ordinary, man. It suffices that the person threatened was in fact coerced. 
Overstreet v. Dunlap, 56 Ill. App. 486; Silsbee v. Webber, 171 Mass. 378, 
50 N. E. 555; Anthony & Cowell Co. v. Brown, 214 Mass. 439, 101 N. E. 
1056; Nebraska Mutual Bond Ass’n v. Klee, 70 Neb. 383, 97 N. W. 476; 
Parmentier v. Pater, 13 Ore. 121, 9 Pac. 59; Galusha v. Sherman, 105 
Wis. 263, 81 N. W. 495. Contra, Bosley v. Shanner, 26 Ark. 280; Keckley 
v. Union Bank, 79 Va. 458. Though any member of the public may law- 
fully prosecute a known criminal, a threat even of well-founded prose- 
cution is improper if made for the purpose of private gain. Hartford Ins. 
Co. v. Kirkpatrick, 111 Ala. 456, 20 So. 651; Thompson v. Niggley, 53 
Kan. 664, 35 Pac. 290. Courts, nevertheless, have been reluctant to 
avoid a transaction so induced if it is no more than a fair settlement of 
the liability arising out of one’s own crime. IJmgebrigt v. Seattle Taxi Co., 
78 Wash. 433, 139 Pac. 188. But where one is in fact coerced by a threat 
of criminal prosecution of a third person, the guilt of the latter is not 
considered material. Kohler & Chase Co. v. Savage, 86 Ore. 639, 167 Pac. 
789. Cf. Travis v. Unkart, 89 N. J. L. 571, 99 Atl. 320. It is submitted 
that in such a case the degree of relationship is evidence bearing on the 
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question whether or not there was coercion. A threat merely to expose 
another to prosecution may have equal coercive force. Mississippi Valley 
Trust Co. v. Begley, 298 Mo. 684, 252 S. W. 76; Williams v. Bayley, L. R. 
1 H. L. 200. Direct communication of the threat is not essential. Many 
decisions rest upon some theory of implied agency. Cf. Giddings v. Bank 
of Ruthven, 104 Ia. 676, 74 N. W. 21; Schultz v. Catlin, 78 Wis. 611, 
47 N. W. 946. But the usual test of proximity of causation would seem 
preferable. Bank of Chatham v. Hutchinson, 62 Kan. 9, 61 Pac. 443. 


Girts INTER Vivos — REvocaBILITy OF GIFT OF PART OF A PECUNIARY 
Lecacy.—A pecuniary legatee made a partial assignment of the legacy by 
deed after the will had been probated. Thereafter, and before the executors 
had assented to the assignment, the assignor directed the executors not to 
pay. The assignee in turn assigned to the plaintiff, for value. The plead- 
ings failed to aver consideration for the original assignment, and indicated 
that there was no consideration. In a suit by the plaintiff against the 
executors and the legatee, the defendants moved to dismiss the bill. Held, 
that in absence of consideration, a gratuitous partial assignment of a 
pecuniary legacy is revocable. Motion granted. Chase National Bank v. 
Sayles, 6 F. (2d) 403 (D. R. I.). 

For a discussion of the principles involved, see Notes, supra, p. 368. 


INSURANCE — DEFENCES OF THE INSURER — EXECUTION OF THE INSURED 
FOR THE MURDER OF THE BENEFICIARY.— The deceased had taken out a 
life insurance policy in the defendant company payable to his wife, but 
providing that if the beneficiary predeceased the insured, the interest of 
the beneficiary should vest in the insured. No express provision existed 
giving the insurer a defense in the event of the insured’s death at the hands 
of justice. The latter murdered the beneficiary and was subsequently 
executed. The plaintiff, executrix of the insured, brought this action to 
recover the amount of the policy. The complaint was dismissed, and the 
plaintiff appealed. Held, that the insured’s crime prevented his estate 
from receiving any benefit under the policy. Judgment affirmed. Smith 
v. Metropolitan Life Ins. Co., 211 N. Y. Supp. 755 (Sup. Ct.). 

Where the insured has been executed for crime, the insurer has been 
allowed a defense upon two grounds: first, that public policy against in- 
ducing crime forbids recovery; and second, that a condition implied in fact 
in the policy excuses performance if the insured is executed. Burt v. 
Union Cent. L. Ins. Co., 187 U. S. 362; Northwestern Mutual L. Ins. Co. 
v. McCue, 223 U. S. 234; Scarborough v. Am. Nat. Ins. Co., 171 N. C. 353, 
88 S. E. 482. But it would seem that the intent to profit by his own 
wrong was so far from the mind of the insured at the time he committed 
the crime that considerations of policy against inducing crime for profit 
are hardly applicable. Weeks v. N. Y. L. Ins. Co., 122 S. E. 586 (S. C.). 
If a condition is implied in the policy, it must be immaterial whether the 
policy is payable to the insured’s estate, or to a beneficiary with a vested 
interest. Yet the principal case intimates that the latter would recover. 
In any case, the argument that such a condition exists is tenuous. See 
W. L. Summers, “Legal Execution of the Insured as a Defense to an 
Action on a Life Insurance Policy,” 7 Ky. L. J. (No. 2), 1, 16 et seq.; 
George Richards, “Life Insurance — Suicide and Execution for Crime,” 
22 YALE L. J. 292. If recovery is allowed where the insured has killed the 
beneficiary and is then executed, it is submitted that to reach an equita- 
ble result, the executor of the insured should hold the proceeds in con- 
structive trust for the next of kin of the beneficiary. Cf. 34 Harv. L. 
Rev. 788. Unless this risk is one not insured against, the insurer cannot 
complain. 
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INTERSTATE COMMERCE — PowWERS OF STATE WHEN CONGRESS HAS ACTED 
—SraTeE Power oveR Locomotive EQuiIPMENT SINCE THE 1915 AMEND- 
MENT TO THE Borer INspecTIon Act.— The Federal Boiler Inspection 
Act, as amended by the Act of Mar. 4, 1915, prohibits any railroad from 
using in moving interstate commerce any locomotive not “in proper con- 
dition and safe to operate.” (36 Stat. 913, 1916 U. S. Comp. Srart., 
§ 8631; 38 STaT. 1192, 1916 U. S. Comp. Srat., §8639a.) A Wisconsin 
statute forbids any railroad company to use in winter any locomotive not 
equipped with cab curtains. (1923 Wis. Laws, c. 139.) The expressed 
purpose of this act is to protect the occupants of the cabs from discom- 
fort. Pursuant to this statute the Railroad Commission of Wisconsin 
ordered railroad companies operating in Wisconsin to equip their loco- 
motives with cab curtains. Certain railroads engaged in interstate com- 
merce appealed to the state district court, which affirmed the order. An 
appeal was taken to the Supreme Court of Wisconsin. Held, that since 
the subject of the federal regulation of locomotive equipment was con- 
fined to public safety, it had not excluded the power of the state to make 
regulations for the purpose of promoting the public health and comfort. 
Order affirmed. Chicago & Northwestern Ry. v. Railroad Comm. of Wis- 
consin, Wis. Sup. Ct., nos. 184, 185, 176 (1925). 

State police laws may be valid although incidentally affecting interstate 
commerce. Atlantic Coast Line R. R. v. Georgia, 234 U. S. 280; New 
Vork, N. H. & H. R. R. v. New York, 165 U. S. 628. See Felix Frank- 
furter and J. M. Landis, “The Compact Clause of the Constitution,” 34 
Yate L. J. 685, 721-725. But state regulation may be precluded by federal 
legislation, even though not directly in conflict with the latter, if the 
intention of Congress to assume complete control of the field appears. 
Southern Ry. v. R. R. Comm., 236 U. S. 439; Erie R. R. v. New York, 
233 U. S. 671. But see Asbell v. Kansas, 209 U. S. 251, 257; Reid v. 
Colorado, 187 U. S. 137, 148. This criterion seems so vague that the 
validity of the state legislation is likely to turn ultimately on the judgment 
of the Supreme Court, whether allowing the state to supplement the par- 
ticular federal regulations will interfere with the practical purpose of the 
latter. See Thomas Reed Powell, “Supreme Court Decisions on the Com- 
merce Clause and State Police Power,” 22 Cor. L. Rev. 28, 48. The 
federal statutes urged as precluding state action in the principal case are 
the Safety Appliance Act, the Ash Pan Act, and especially the Boiler In- 
spection Act as amended. See 27 Star. 531, 32 STAT. 943, 36 STAT. 208, 
1916 U. S. Comp. Start. §§ 8605-8615, 8617-8619, 8621-8623; 35 STAT. 476, 
1916 U. S. Comp. Srar., §§ 8624-8629; 36 Strat. 913, 38 STAT. 1192, 1916 
U. S. Comp. Srat., § 8630-8639 d. The Boiler Inspection Act as originally 
passed applied only to locomotive boilers and their appurtenances, It was 
held not to invalidate state regulations as to locomotive headlights. Atlantic 
Coast Line R. R. v. Georgia, supra. The 1915 Amendment extended the pro- 
visions of that act to the entire locomotive. It has been regarded as 
excluding state legislation as to locomotive equipment. Atlantic Coast 
Line R. R. v. Napier, 2 F. (2d) 891 (N. D. Ga.); Whish v. Public Service 
Comm., 205 App. Div. 756, 200 N. Y. Supp. 282. Cf. Vandalia R. R. v. 
Public Service Comm., 242 U. S. 255. Supreme Court decisions under 
the Safety Appliance Act indicate a tendency to hold federal legislation in 
this field exclusive. Southern Ry. v. Railroad Comm., 236 U. S. 439. Two 
answers may be urged to the contention in the principal case that federal 
safety legislation does not affect state power to regulate the same physical 
subject matter for the purpose of promoting public health and comfort. 
It is arguable that the two purposes are so closely related that the federal 
action should be regarded as covering both. Furthermore, the doctrine, 
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once adopted, would be exceedingly difficult to delimit. The point was not 
considered in a case involving similar facts. Whish v. Public Service 
Comm., supra. 


INTERSTATE COMMERCE — TAXATION — PowER oF STATE TO Tax INCOME 

OF FOREIGN Corporations. — The plaintiff, a New Jersey corporation, con- 
ducted in Massachusetts a business solely interstate in character. Its 
tangible property there was valued at $573, but the annual gross receipts 
attributable to the state approximated Th Rete Massachusetts levied a 
tax under a statute requiring every foreign corporation to pay an “ excise ” 
based (1) on a proportion of the fair cash value of the capital stock, (2) 
on that part of the total net income (less some deductions) allocated to 
the state by certain comparisons. (1921 Mass. Gen. Laws, c. 63, §§ 38, 
39.) The tax was paid under protest and the plaintiff sued to recover 
back, not contesting the amount of the tax, but alleging its exaction in 
violation of the Federal Constitution. The Supreme Judicial Court of 
Massachusetts sustained the tax, holding that on the capital stock valid, 
in lieu of other taxes on personal property, and that on net income valid 
as not unduly burdening interstate commerce. The case was taken to the 
United States Supreme Court on writ of error. Held, that the tax is an 
excise tax, and invalid under the commerce clause as an attempt to regulate 
interstate commerce. Decree reversed. Alpha Portland Cement Co. v. 
Massachusetts, 268 U. S. 203. 
_ An excise laid on a foreign corporation for the privilege of doing inter- 
state business is unconstitutional. Ozark Pipe Line Corp. v. Monier, 266 
U. S. 555, discussed in 38 Harv. L. Rev. 1116. Despite its legislative label 
as an excise, the tax may be considered in substance as a property tax, 
imposed in lieu of other exactions, on the personal property within the 
state. As such, it does not violate the commerce clause. Cudahy Packing 
Co. v. Minnesota, 246 U. S. 450; Pullman Co. v. Richardson, 261 U. S. 
330. Cf. Wallace v. Hines, 253 U. S. 66. See 38 Harv. L. Rev. 361, 367. 
Even apart from this basis, it may reasonably be contended that the tax 
on allocated net income is valid simply as an income tax. It is properly 
based on income earned within the state. The foreign corporation cannot 
object to the state’s jurisdiction, since the tax is not necessarily a personal 
one. Shaffer v. Carter, 252 U. S. 37; People ex rel. Stafford v. Travis, 
231 N. Y. 330, 132 N. E. 109. Does an income tax unduly burden a 
foreign corporation engaged solely in interstate commerce? The Supreme 
Court has permitted a state to tax the net income of a domestic corpora- 
tion so engaged. United States Glue Co. v. Oak Creek, 247 U. S. 321, 
discussed in 33 Harv. L. Rev. 736. See Thomas Reed Powell, “ Indirect 
Encroachment on Federal Authority,” 32 Harv. L. Rev. 634. But this is 
explained as a franchise or excise tax measured by net income. Similarly, 
the excise for the privilege of doing interstate business may take the form 
of an income tax. Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113; 
Atlantic Coast Line R. R. v. Daughton, 262 U. S. 413; Bass, Ratcliff & 
Gretton, Ltd. v. State Tax Commissioner, 45 Sup. Ct. Rep. 82; W. & J. 
Sloane v. Massachusetts, 149 N. E. 407 (Mass.). It is still undetermined 
whether the commerce clause will be construed to circumscribe the state’s 
power to levy an income tax, as such, where the foreign corporation does 
exclusively interstate business. On the one hand, there is the prohibition 
against excise taxes; on the other, ordinary property taxes are not restricted. 
Although an income tax is perhaps sui generis, it is submitted that it more 
closely resembles a property tax and does not substantially impede inter- 
state commerce. 
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JurRIsDICTION OvER THE PERSON — GENERAL APPEARANCE — EFFECT OF 
APPEARANCE AT TAKING OF FoREIGN Depositions.— Action for damages 
for personal injuries was brought in Missouri against D, a foreign corpora- 
tion. There was. no personal service. D filed no pleading. An attorney 
appeared for it at the taking of depositions before a notary in New York, 
and cross-examined witnesses. Judgment was given by default. D ob- 
tained a preliminary rule to prohibit further proceedings in the suit, and 
prayed to have that rule made absolute. Held, that D, through its attor- 
ney, had appeared generally, and thus given the court personal jurisdiction. 
Rule quashed. State ex rel. Compagnie Générale Transatlantique v. Falken- 
hainer, 274 S. W. 758 (Mo.). 

A general appearance gives the court jurisdiction over the person of the 
defendant. Meyer v. American Locomotive Co., 201 N. Y. 163, 94 N. E. 
605. Such appearance must be voluntary. Deas v. The Berkeley, 58 
Fed. 920 (E. D. S. C.). But cf. Corbett v. Physicians’ Casualty Associa- 
tion, 135 Wis. 505, 115 N. W. 365. It must be made with comprehension 
of the meaning of the act. See United Workmen v. Zuhlke, 129 Ill. 208, 
307, 21 N. E. 789, 791. But the defendant cannot limit the extent of juris- 
diction given by acts representing submission to the court. WNicholes v. 
People, 165 Ill. 502, 46 N. E. 237. It has been held that appearance at 
the taking of depositions within the state is in a sense involuntary, and 
therefore fails to indicate such submission. Benz v. Eubanks, 32 Kan. 321, 
4 Pac. 269. Cf. Scott v. Hull, 14 Ind. 136. This seems unsound. See 
State ex rel. Shoemaker v. Hall, 257 S. W. 1047, 1052 (Mo.). Submission 
seems equally clear when appearance is at the taking of foreign depo- 
sitions. 


MANDAMUS — ADMINISTRATIVE LAW— AVAILABILITY WHERE CONTRACT 
CREATING STATUTORY Duty 1s REPUDIATED. —A statute made it the duty 
of the superintendent of public instruction to purchase free text books, 
subject to the approval of the state board of education, and also made it 
his duty to have the names of the books contracted for placed upon requi- 
sition blanks, when ordered to do so by the board. (1922 Tex. Srar. 
Supp., arts. 29044, 29044d, i, 1.) Under this statute the state board of 
education approved a contract which had been made with the plaintiff and 
notified the defendant, the superintendent of public instruction, to observe 
the contract. Thereafter the board declared the contract void and ordered 
the defendant not to place the name of the plaintiff’s book on the requi- 
sition blanks. The plaintiff brought a petition for a writ of mandamus to 
compel the defendant to send out requisition blanks containing the name 
of the plaintiff's book and to perform other acts required by the statute. 
Held, that the order of the board attempting to repudiate the contract was 
of no effect, and that the defendant was still under a statutory duty to 
perform the ministerial act of sending out such requisition blanks. Writ 
granted. Laidlaw Bros. v. Marrs, 273 S. W. 789 (Tex.). 

If the defendant still had a duty to issue the requisitions according to 
the first order of the board, a writ of mandamus was properly granted. 
Charles Scribner’s Sons v. Marrs, 262 S. W. 722 (Tex.); American Book 
Co. v. Marrs, 262 S. W. 730 (Tex.). Such a duty would exist if the subse- 
quent order of the board was ineffective, as being an attempt by the state 
to impair the obligation of its contract. Cf. Hartman v. Greenhow, 102 
U. S. 672; Carr v. State, 127 Ind. 204, 26 N. E. 778. But a state may 
constitutionally refuse to perform its contract, if it does not attempt to 
engraft new terms or qualifications upon the existing obligation. Cf. St. 
Paul Gaslight Co. v. St. Paul, 181 U. S. 142; Dawson v. Columbia Trust 
Co., 197 U. S. 178; Caldwell v. Donaghey, 108 Ark. 60, 156 S. W. 839; 
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Lord v. Thomas, 64 N. Y. 107. It would seem that the order in question 
was merely a refusal to perform, since it did not purport to alter either 
the plaintiff's or the state’s contractual obligation. Cf. People ex rel. Print- 
ing Co. v. Palmer, 18 Misc. 103, 41 N. Y. Supp, 878. See Northern 
Pacific Ry. v. Duluth, 208 U. S. 583, 590; McMaster v. State, 108 N. Y. 
542, 555, 15 N. E. 417, 422. The fact that the plaintiff may have no 
remedy against the state, because of its immunity from suit, does not 
mean‘that any obligation under the contract has been impaired. See Cald- 
well v. Donaghey, 108 Ark. 60, 67, 156 S. W. 839, 842. It is difficult to 
see that the contracts clause has any bearing on the efficacy of the board’s 
second order in relieving the defendant of his duty to carry out the con- 
tract. 


Mecuanics’ Liens — Priority oF LIEN ON BUILDING OR IMPROVEMENT 
Over Previous ENcUMBRANCE ON LaNnp.—The plaintiff as holder of 
vendors’ liens to the amount of $5,000 seeks to foreclose on a lot of land in 
Texas. As defendants he has joined the owner, and M, who claims priority 
over the plaintiff by reason of a mechanic’s lien on the same land springing 
from the installation of a concrete walk which admittedly improved the land 
to the extent of $406. Both liens are proper, that of the plaintiff is prior 
in time, and was duly filed for record. Texas has a statute providing: “The 
[mechanic’s] lien herein provided for shall attach to the . . . improvement 
. . - in preference to any prior lien . . . on the land upon which the .. . 
improvement was put, .. . and the person enforcing the same may have 
the . . . improvement sold separately; provided any lien . . . on the land 
or improvement at the time of the inception of the lien herein provided for 
shall not be affected thereby.” (1920 Tex. Comp. Srart., art. 5628.) The 
Texas Constitution provides: “The mechanics . . . shall have a lien upon 
buildings made .. . by them, and the legislature shall provide for the 
speedy and efficient enforcement of said liens.” (Trex. Const., Art. 16, 
§ 37.) The lower court rendered judgment in favor of the plaintiff for the 
full amount of his vendors’ liens to be paid out of the land and concrete 
walk, the defendant to be satisfied out of the remaining proceeds of the 
sale. The defendant M appeals. Held, that the property be sold as a whole 
and the proceeds pro-rated. Judgment reversed. Morrison v. State Trust 
Co., 274 S. W. 341 (Tex. Civ. App., 1925). 

For a discussion of the principles involved, see Notes, supra, p. 384. 


PRESUMPTIONS — PLEADING —LAw oF A ForeEIGN Non-Common Law 
Jurispiction. — The plaintiff, an alien, sued the defendant, a domestic. com- 
pany, on insurance contracts which had been made in Russia in 1901 and 
1906 and were to be performed there. Under his first cause of action on 
each contract, the plaintiff claimed a sum of money expressly agreed in the 
policies to be paid. Under his second, he sought a return of premiums paid, 
on the theory that the defendant had repudiated its obligations. He did 
not plead the law of Russia. The defendant moved to dismiss the com- 
plaints, setting up insufficiency as one ground. Held, that the legality of the 
first cause of action under the law of Russia would be presumed, but that 
the Russian law must be pleaded before the second cause of action was 
stated. Motions denied as to the first cause of action; granted as to the 
second. Sliosberg v. New York Life Ins. Co., 211 N. Y. Supp. 270 
(Sup. Ct.). 

For a discussion of the principles involved, see Notes, supra, p. 378. 


Res Jupicata—FeperaL Emp.ioyers’ Liasrtity Act—EFFECT oF 
JUDGMENT IN PrRiIok ACTION WHERE PLAINTIFF RELIED ON DIFFERENT 
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FEDERAL STATUTE.—In a former action the plaintiff alleged that her 
intestate, while engaged in interstate commerce in the employ of the de- 
fendant, received injuries caused by the defendant’s negligence. She also 
alleged that the defendant violated the Federal Boiler Inspection Act. 
(36 Srat. 913, as amended by 38 Star. 1192; 1916 U. S. Comp. Srar., 
§§ 8631, 86394.) The case was tried solely on the ground of the defend- 
ant’s alleged violation of this statute. Judgment rendered on a verdict 
for the plaintiff was reversed on appeal, and the complaint was dismissed. 
The complaint in the present action referred to the Federal Employers’ 
Liability Act. (35 Stat. 65, 1916 U. S. Comp. Srart., §§ 8657-8665.) Neg- 
ligence of fellow servants of the deceased was alleged. Reference to the 
Boiler Inspection Act was omitted, but all other allegations of the former 
complaint were repeated. The defendant moved for judgment, dismissing 
the complaint on the ground that the judgment in the former action was a 
bar. From an order denying this motion the defendant appealed. Held, 
that the former judgment was a bar. Order reversed and motion granted. 
Luce v. New York, C. & St. L. R. R., 211 N. Y. Supp. 184 (App. Div.): 

A judgment on the merits in a prior action between the same parties 
is a bar in a subsequent action, not only as to all grounds of recovery 
formerly litigated, but as to all that might have been litigated, provided 
the causes of action are the same. Bates v. Bodie, 245 U. S. 520. See 
Cromwell v. County of Sac, 94 U. S. 351, 352. See 2 FREEMAN, JUDG- 
MENTS, 5 ed., §§ 676, 681. Cause of action and availability of remedy, 
however, are easily confused. See Pomeroy, Cope REMEDIES, 3 ed., 
§§ 453, 519; PHrtiips, Cope Pieapinc, §31. Thus it is frequently diffi- 
cult to say whether certain federal statutes create new causes of action 
or merely amplify old remedies. One line of authority, permitting a plaintiff 
who declared under state law to amend his complaint, bringing it within 
the scope of the Federal Employers’ Liability Act, though the lapse of the 
statutory period has barred him from bringing a new action, looks toward 
the latter conclusion. WN. Y. Central R. R. v. Kinney, 260 U. S. 340; Mo., 
K. & T. Ry. v. Wulf, 226 U.S. 570. Cf. Kent v. Erie R. R., 201 App. 
Div. 293, 194 N. Y. Supp. 629. See Payne v. N. Y., S. & W. R. R., 201 
N. Y. 436, 441, 95 N. E. 19, 21. Another line, refusing to allow a judg- 
ment under state law to bar a second action between the same parties for 
the same injury, but with added invocation of the federal act, points the 
other way. Cf. Troxell v. Del., L. & W. R. R., 227 U.S. 434; Dennison 
v. Payne, 293 Fed. 333 (2nd Circ.), discussed in 37 Harv. L. Rev. 778, 
33 YALE L. J. 326; Shepard Co. v. Taylor Pub. Co., 198 App. Div. 638, 
190 N. Y. Supp. 837, aff'd, 234 N. Y. 465, 138 N. E. 409. As courts lean 
toward preserving a cause of action by finding an amendment outside the 
statute of limitations, so they are disinclined to bar litigation of an 
untried issue, such as negligence of a fellow servant, by strict application 
of estoppel by judgment. Cf. N. Y. Central R. R. v. Kinney, supra, at 
346, with Troxell v. Del., L. & W. R. R., supra, at 442. Desirable as a 
liberal rule may be, the principal case can well be supported. The plaintiff’s 
earlier complaint brought her case within the purview of federal law. It 
seems to be conceded that under local practice she was at liberty to invoke 
any federal statute and make negligence of a fellow servant an issue, at 
least by amendment. She has had her day in court, and such salutary 
principles as underlie estoppel by judgment forbid further litigation. See 
United States v. Cal. & Ore. Land Co., 192 U. S. 355, 358. 


Sates — Trust Recerpts—NeEcessiry or Recorp.—A vendor sold 
tractors to a distributor. The petitioner financed the sales, as follows: The 
vendor consigned the tractors to its own order at the town of the distributor 
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and sent the bill of lading to a bank there which agreed to act as agent for 
it and the petitioner. On arrival of the tractors, the bank notified the dis- 
tributor, who paid it 15 per cent for remittance to the vendor, and signed a 
note payable to the petitioner for the residue and a trust receipt to the 
petitioner. The distributor was then given the bill of lading and took 
possession of the tractors. The trust receipt was not recorded. By statute 
chattel mortgages and conditional sales if unrecorded, were void against third 
parties. The distributor having become bankrupt, the petitioner seeks to 
reclaim the tractors. Held, that the trust receipt was either a chattel 
mortgage or a conditional sale, and so, being unrecorded, was invalid as 
against the trustee in bankruptcy. Matter of Lee, 6 A. B. R. (N.S.) 437 
(W. D. Wis.). 

If the referee was right in finding that title passed to the petitioner from 
the bankrupt, the case is within the recording statutes. Jn re Fountain, 282 
Fed. 816 (2nd Circ.); Im re Schuttig, 1 F. (2d) 443 (D. N. J.); People’s 
Nat. Bank v. Mulholland, 224 Mass. 448, 113 N. E. 365. But he also relies 
on the ground that in any event a true trust receipt must be recorded under 
the statutes. In some states the chattel mortgage or conditional sales stat- 
utes are broad enough to cover trust receipts. Jn re Richheimer, 221 Fed. 
16 (7th Circ.); In re Bettman-Johnson Co., 250 Fed. 657 (6th Circ.). 
But the weight of authority sustains unrecorded trust receipts. Jn re Cattus, 
183 Fed. 733 (2nd Circ.); Century Throwing Co. v. Muller, 197 Fed. 252 
(3rd Circ.). See Old Colony Trust Co. v. Sugerland Industries, 296 Fed. 
129, 137 (S. D. Tex.); New Haven Wire Cases, 57 Conn. 352, 18 Atl. 266; 
People’s Nat. Bank v. Mulholland, 228 Mass. 152, 117 N. E. 46; Brown v. 
Green & Hickey Leather Co., 244 Mass. 168, 138 N. E. 714. The Wisconsin 
chattel mortgage statute is narrow. See 1923 Wis. Srat., c. 241, § 2316. 
The Uniform Conditional Sales Act is in force in Wisconsin. See 1923 
Wis. Stat., c. 122. Whatever else it may be, a true trust receipt is not a 
sale, conditional or otherwise. Tolerton & Stetson Co. v. Anglo-California 
Bank, 112 Ia. 706, 84 N. W. 930. But cf. Jn re Ford-Rennie Leather Co., 
2 F. (2d) 750 (D. Del.). The case is consequently open to question. See 
Karl T. Frederick, “ Trust Receipts,” 22 Cor. L. Rev. 395, 401. And see 
38 Harv. L. Rev. 674. It is probably representative of a tendency to re- 
fuse to recognize unrecorded trust receipts in domestic commerce. See, 
e.g., In re Cullen, 282 Fed. 902 (D. Md.); Glass v. Continental Guaranty 
Corp., 81 Fla. 687, 88 So. 876. But no valid distinction exists between 
domestic and foreign commercial ventures. Some authorities flatly hold the 
trust receipt a mortgage. See Samuel Williston, “ Progress of the Law — 
Sales,” 34 Harv. L. Rev. 741, 758. Others indulge in finer distinctions. 
See Karl T. Frederick, supra, 22 Cot. L. REv. 395, 401. In view of the 
state of the authorities it would seem best for the courts not to find trust 
receipts within such statutes as those of Wisconsin, but to leave the legis- 
latures specifically to require record. 


SET-OFF AND COUNTERCLAIM — RIGHT OF SURETY TO SET-OFF PAYMENTS 
MADE AFTER APPOINTMENT OF RECEIVER — NECESSITY OF AGREEMENT FOR 
Set-orr. — The plaintiff was appointed receiver of the X bank and brought 
this action upon a bond executed by the defendant, binding it to indemnify 
the bank for defalcations of its officers. The defendant sought to set off 
the amount it had been compelled, after the receiver’s appointment, to pay 
in pursuance of the terms of another bond on which the defendant was 
surety for the X bank to its depositors. The district court refused to 
allow a set-off, and from an affirmance of this judgment by the Circuit 
Court of Appeals the defendant brought error. Held, that the defendant 
is not entitled to set off any payments made after the receiver’s appoint- 
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ment. Judgment affirmed. United States Fidelity & Guaranty Co. v. 
Wooldridge, 45 Sup. Ct. Rep. 480. 

The result of the principal case has been reached by other courts. 
Springfield Nat. Bank v. American Surety Co., 7 F. (2d) 44 (6th Circ.); 
Cosgrove v. McKassay, 65 Minn. 426, 68 N. W. 76. See Maryland 
Casualty Co. v. Parker Co., 279 Fed. 796 (C. A. D. C.). One ground 
of decision has been that the claims are lacking in mutuality —that the 
debt the surety is called upon to pay is not his own but the principal’s. 
Cosgrove v. McKassay, supra; Maryland Casualty Co. v. Parker Co., 
supra. This, it is submitted, involves a too rigorous application of the 
rule as to mutuality. See, as to bankruptcy, Jn re Semmer Glass Co., 
135 Fed. 77 (2nd Circ.). A second ground is advanced in the principal 
case, that a claim acquired by subrogation, like one purchased, after the 
date of insolvency, cannot be used by way of set-off. This view, that the 
status of all claims is to be determined as of the date of insolvency, finds 
some support. Jn re Bingham, 94 Fed. 796 (D. Vt.), discussed in 13 
Harv. L. Rev. 221. But it has not been generally accepted. Morgan v. 
Wordell, 178 Mass. 350, 59 N. E. 1037. See Jn re Dillon, 100 Fed. 627 
(D. Mass.); Cosgrove v. McKassay, supra. See 2 COLLIER, BANKRUPTCY, 
13 ed., 1609; 4 REMINGTON, BANKRUPTCY, 3 ed., 166 n. 8. See also 19 
Harv. L. Rev. 212. The effect on this view of the preéxisting contingent 
right of the surety to reimbursement, seems not to have been presented 
by the agreement under which the present case was heard. To escape the 
objections to these theories, a third ground has been suggested, that the 
claims are not such as to “raise a presumption of reciprocal credits or an 
agreement for set-off.” Springfield Nat. Bank v. American Surety Co., 
supra. There is authority for this criterion of the right of set-off. Carr 
v. Hamilton, 129 U. S. 252. See Smith v. Armstrong, 146 U. S. 499, 507, 
508; Maryland Casualty Co. v. Parker Co., supra. But see Rolling Miil 
Co. v. Ore & Steel Co., 152 U. S. 506, 615, 616. The rule, as applied in 
practice, seems unduly artificial. See 39 Harv. L. Rev. 256, 257. In 
bankruptcy, since claims in tort may be set off, at least when liquidated, 
the existence of the rule may well be questioned. Jn re Harper, 175 Fed. 
412 (N. D. N. Y.). See 30 Strat. 562, 1916 U. S. Comp. Star., § 9647. 
And see 2 BLack, BANKRUPTCY, 3 ed., § 544 n. I5. 


STATUTE OF FRAUDS — PROMISES TO ANSWER FOR DeBT oF ANOTHER — 
PossIBILITy OF EquitaBLE Novation. — The plaintiff sold goods to the 
defendant’s son-in-law. The latter sold his business to the defendant, but 
the plaintiff could have avoided the sale because proper statutory notice of 
it was not given to him. The defendant orally promised to assume and 
pay his son-in-law’s debt to the plaintiff in consideration of the plaintiff’s 
agreeing not to sue the son-in-law, to grant an extension of time for pay- 
ment of the debt, to furnish the defendant with goods on credit, and not to 
have the sale set aside. It was not alleged that the son-in-law assented 
to this arrangement. The plaintiff brought suit, upon the defendant’s 
refusal to pay, and the defendant pleaded the Statute of Frauds. The 
plaintiff had judgment in the lower court. The defendant appealed. Held, 
that there was no novation because the assent of the son-in-law was not 
shown, but that the defendant’s promise was not within the Statute of 
Frauds because it was based on a new consideration beneficial to the de- 
fendant. Judgment affirmed. Maine Candy & Products Co. v. Turgeon, 
130 Atl. 242 (Me.). 

The case can undoubtedly be supported on the rule established by the 
weight of authority that a promise to pay the debt of another is not within 
the Statute of Frauds when it is given in return for a new and beneficial 
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consideration desired for a business reason. Davis v. Patrick, 141 U. S. 
479; Frohardt Bros. v. Duff, 156 Ia. 144, 135 N. W. 609; Cross v. Richard- 
son, 30 Vt. 641. But this test has been criticized both as unsatisfactory 
in principle and as difficult of application. The limits of this section of 
the Statute have been the subject of much controversy. See SmitH, Law 
or Fraup, §§ 316-319, 339-343; 1 WrLListon, Contracts, §§ 462 et seq. 
See Chas. K. Burdick, “Suretyship and the Statute of Frauds,’ 20 Cot. 
L. Rev. 153. See also 34 Harv. L. Rev. 440. It has been suggested as a 
possible ground for sustaining cases of this type, where, as in the principal 
case, the creditor agrees not to sue the old debtor, but it is not shown 
that the latter agreed to be discharged, that in jurisdictions where third 
party sole beneficiaries are allowed to sue on contracts made for their 
benefit, the original debtor should be held equitably discharged to avoid 
circuity of action. The result might be called an equitable novation, and, 
where it occurs, would seem to take the case out of the Statute. See 1 
WILLISTON, op. cit., § 477; 3 ibid., §1870. A few dicta seem to support this 
analysis. See Lawton v. Dargan, 238 Fed. 303 (4th Circ.), discussed in 
3 WILuisTon, op. cit., §1870 n.; Underwood v. Lovelace, 61 Ala. 155; 
In re Haynes Son & Co., 224 Fed. 269 (N. D. Ga.). A sole beneficiary 
would probably be allowed to sue in Maine. See Martin v. Aetna L. Ins. Co., 
73 Me. 25, 28. And see 1 WILLISTON, op. cit., §§ 368-370. The trans- 
action in the principal case may also be considered as an accord and satis- 
faction with a third person. But the same problems arise on this interpre- 
tation. See 3 WILLISTON, op. cit., §§ 1857-1860. See 22 Cor. L. Rev. 757. 


SUBROGATION — APPLICATION OF RULE AGAINST “ VOLUNTEERS ” — Pay- 
MENT OF ANOTHER’S DEBT PURSUANT TO AN ERRONEOUS JUDGMENT. — 
Plaintiff was surety on a bond given by a county tax collector indemnifying 
the state, but not the county, against losses arising from any default on his 
part. The tax collector deposited money belonging to the county with the 
defendant bank, and subsequently drew upon it for improper purposes with 
the defendant’s knowledge. The county sued the plaintiff upon the bond 
and obtained judgment against him. The plaintiff paid the judgment and 
brought this action to be subrogated to the county’s rights against the bank. 
Held, that as the judgment in favor of the county was erroneous, plaintiff’s 
payment was voluntary, so that he was not entitled to subrogation. Mc- 
Whorter v. Bank of Menlo, 129 S. E. 433 (Ga.). 

For a discussion of the principles involved, see Notes, supra, p. 381. 


TAXATION — CONSTITUTIONAL LAw—ForeIGN CorpPoRATIONS — SITUS 
OF SHARES OF STOCK FOR COMPUTATION OF PRIVILEGE Tax.—A Michigan 
statute levied on every corporation organized or doing business in the state 
an annual privilege tax on the paid-up capital and surplus. It provided 
that the computation should be made on “the proportion of the corpora- 
tion’s property owned and used in Michigan” in the ratio that this bore 
to the entire property of the corporation, and that none of its property 
located without Michigan should enter into the computation. (1921 Mic. 
Pustic Acts, no. 85, §§ 4, 5.) The petitioner, a Delaware corporation, 
operated a hotel in Michigan. The hotel building was owned by a Michigan 
corporation, all the stock of which was held by the petitioner. The Secre- 
tary of State included this stock in computing the privilege tax of the 
petitioner, and his action was affirmed by the Tax Appeal Board. Certiorari 
was issued to this board. Held, that this stock was situated in Delaware, 
the domicil of the holder, and should not have been included in the compu- 
tation. Holding reversed. Jn re Pantlind Hotel Co., 205 N. W. 99 (Mich.). 
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Shares of stock, though intangible property, may be assigned a legal situs 
for tax purposes. Cf. Thomas Reed Powell, “ The Business Situs of Credits,” 
28 W. Va. L. Q. 89, 90; J. H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. Rev. 
587, 600. In the principal case, the statute was ambiguous as to the 
intended situs of such stock. It seems that the court might, without con- 
stitutional objection, have decided that the shares were embodied in the 
certificates and therefore situated wherever these were kept. Cf. De Ganay 
v. Lederer, 250 U. S. 376. Again, it would probably have been consti- 
tutional to fix the situs at the domicil of the issuing corporation. There 
is a dictum that it is not due process, even where interstate commerce is 
not involved, to include tangible property located abroad in the computa- 
tion of a privilege tax against a foreign corporation. See /nternational 
Paper Co. v. Massachusetts, 246 U. S. 135, 141. And see 38 Harv. L. 
REv. 361, 366. But it seems that a chartering state may impose as a 
condition of shareholding the assignment of a domestic situs to shares for 
the purpose of such a computation. Cf. Corry v. Baltimore, 196 U.S. 466. 
Cf., also, People ex rel. Alpha Portland Cement Co. v. Knapp, 230 N. Y. 
48, 64, 129 N. E. 202, 208. From the standpoint of uniformity of tax- 
ation and the avoidance of double burdens, however, the court in the 
principal case is to be commended for. deciding that the situs was at the 
domicil of the shareholder. This is the most common rule. See 2 CooLey, 
TAXATION, 4 ed., §§ 462, 914. Under similarly ambiguous stacutes, this 
view has been taken. Bellows Falls Power Co. v. Comm., 222 Mass. 51, 
109 N. E. 891, aff'd, 245 U. S. 630; Callery’s Appeal, 272 Pa. St. 255, 116 
Atl. 222. But see DeGanay v. Lederer, supra; People ex rel. Edison Co. 
v. Campbell, 138 N. Y. 543, 34 N. E. 370. Under this same statute, the 
court had previously held that stock of a foreign corporation owned by a 
Michigan corporation was situated in Michigan. White Bros. Lumber Co. 
v. Tax Appeal Board, 222 Mich. 274, 192 N. W. 570. That holding was 
constitutional. Cf. Hawley v. Malden, 232 U. S. 1. And in the principal 
case, the issuing corporation was taxable for its assets in Michigan. 


TAXATION — Priority OF CLAIM AGAINST CARRIER FOR TAXES COLLECTED 
UNDER TRANSPORTATION Tax.— Under a bill filed in the United States 
District Court alleging that, although the assets of the defendant carrier 
greatly exceeded its liabilities, it was unable to meet its obligations as they 
matured, a receiver was appointed for the carrier. The carrier consented 
to the appointment. Among the claims filed against the estate of the 
carrier was a claim by the United States for taxes collected by the carrier 
under the Revenue Act of 1918. That act imposed a tax of a certain per- 
centage of the amount paid for the transportation of freight and passengers, 
to be paid by the person paying for the services rendered, and to be col- 
lected by the carrier and paid’ over to the collector of internal revenue. 
(1919 U. S. Comp. Stat. Supp., §§ 6309}a, b, c.) The United States 
claimed priority, both as a claim for taxes due, and as a claim for a debt 
under a statute giving the United States priority when a person indebted 
to it is insolvent, and providing that the priority shall extend “as well to 
cases in which a debtor, not having sufficient property to pay all his debts, 
makes a voluntary assignment thereof, or in which the estate and effects 
of an absconding, concealed, or absent debtor, are attached by process of 
law, as to cases in which an act of bankruptcy is committed.” (U. S. 
Rev. Stat., § 3466; 1916 U. S. Comp. Stat., § 6372.) On a petition by 
the receiver for instructions, the District Court entered an order allowing 
the claim of the United States, but without priority over the general 
creditors. The United States appealed. Held, that the carrier was not a 
taxpayer but a debtor to the United States, and that the United States was 
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not entitled to priority under U. S. Rev. Stat., § 3466. Decree affirmed. 
Nolte v. Hudson Navigation Co., C. C. A., 2nd Circ., July, 1925. 

A tax payable by a corporation on the interest paid upon its bonds is a 
tax upon the bondholder, the corporation. being a collecting agency for the 
government. United States v. Railroad, 17 Wall. (U. S.) 322; In re 
York Silk Mfg. Co., 188 Fed. 735 (M. D. Pa.), aff'd, 192 Fed. 81 (3rd 
Circ.), certiorari denied, 232 U. S. 724; In re Wyoming Valley Ice Co., 
145 Fed. 267 (M. D. Pa.). The tax in question, being taken from the 
property of the passenger or shipper and not from that of the carrier, 
would seem to fall within this principle. If so, the carrier is only a 
collecting agency. The obligation of a tax collector to the government is 
solely that of a debtor. Bent v. Hubbardston, 138 Mass. 99; Hargrave v. 
Lilly, 69 Ga. 326. Accordingly, any claim for priority must rest upon 
U. S. Rev. Stat., § 3466. For that section to apply, it is held that the 
insolvency of the debtor must consist in an excess of liabilities over assets 
and not merely dn inability to pay his debts in the course of business, and 
that one of the three specific provisions in the latter part of that statute 
must appear. United States v. Oklahoma, 261 U: S. 253; Equitable Trust 
Co. v. Conn. Brass & Mfg. Co., 290 Fed. 712 (2nd Circ.). See Conard v. 
Atlantic Ins. Co., 1 Pet. (U. S.) 386, 438. See Paxton Blair, “ Priority of 
United States in Receiverships,” 39 Harv. L. Rev. 1. See also H. Maurice 
Fridlund, “ Federal Taxes and Ship Mortgages,” 38 Harv. L. REv. 1060, 
1064. Since in the principal case the carrier’s assets exceeded its liabilities, 
the government would seem not to be entitled to a priority. 


Writs — ApEMPTION oF SpeciFIc Lecacy— EFFECT oF CONFUSION OF 
CHATTELS BEQUEATHED. — The testatrix owned a double necklace of pearls, 
a shorter string lying within a longer one, and the two being joined by a 
clasp. She bequeathed “one string of my pearls” to the petitioner, and 
“the second string of my pearls” to R. At the time of her death she had 
combined all the pearls indistinguishably in one string. The executor 
having assumed that the legacies had been adeemed, the petitioner prayed 
the lower court for a distribution to her. From an order dismissing her 
petition, she appealed. Held, that the gifts were not adeemed, and that 
the petitioner and R should be treated as owners in common of the pearls. 
Order reversed. Elwyn v. De Garmendia, 128 Atl. 913 (Md.). 

Whether a specific legacy of a chose in action is adeemed by a change 
in the subject matter depends on whether the change is substantial or 
merely formal. Matter of Brann, 219 N. Y. 263, 267, 114 N. E. 404, 405, 
discussed in 30 Harv. L. Rev. 523; Fidelity Title and Trust Co. v. Young, 
ror Conn. 359, 368, 125 Atl. 871, 873, discussed in 38 Harv. L. Rev. 264; 
Oakes v. Oakes, 9 Hare 666, 672; Im re Slater, [1907] 1 Ch. 665, 672. 
While the same principle is undoubtedly applicable to chattels, little assist- 
ance can be drawn from decisions distinguishing between substantial and 
formal changes in choses in action. But see 35 YALE L. J. 117. Nothing 
is found more nearly in point, however, beyond an old dictum that making 
bequeathed cloth into a garment would adeem the legacy. See Ashburner 
v. Macguire, 2 Bro. C. C. 108, 110. If the subjects of the gifts were the 
two strings of pearls, the result here reached would override a substantial 
logical obstacle, since mingling the things bequeathed necessarily destroyed 
each of them. But in view of the failure of the testatrix to specify which 
legatee should take the longer string and which the shorter, the court may 
be right in construing the legacy as a gift of the pearls rather than as gifts 
of the particular strings. Decisions on the effect of removal of chattels 
from the place specified in the will deal with an analogous problem of 
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construction. See, e.g., Chase v. Moore, 73 N. H. 553, 64 Atl. 21; Chap- 
man v. Hart, 1 Ves. 271, 273; Shaftsbury v. Shaftsbury, 2 Vern. 747. 


Witts — DEPENDENT RELATIVE REVOCATION — DESTRUCTION INDUCED 
spy MISTAKE AS TO CONSEQUENCES OF INTESTACY. — The testator destroyed 
his will, which devised all his realty to his wife, because of a mistaken 
belief that the object of his will would be fully realized if he died intestate. 
The plaintiffs, executors under the will, propounded a copy for probate. 
This was resisted by the testator’s father, who claimed as heir at law under 
an intestacy, but the lower court allowed probate. An appeal was taken. 
Held, that the revocation of the will was dependent upon the truth of the 
testator’s belief, and therefore had no effect. Appeal dismissed. Re South- 
erden; Adams v. Southerden, 133 L. T. R. 505 (C. A.). 

Physical destruction of a will is inoperative unless accompanied by animus 
revocandi. Managle v. Parker, 75 N. H. 139, 71 Atl. 637. Cf. Strong’s 
Appeal, 79 Conn. 123, 63 Atl. 1089. If the testator conditions his revoca- 
tion on the existence of an actually non-existent state of fact or law, there 
is no intent to revoke. Dixon v. Solicitor of the Treasury, [1905] P. 42. 
Clearly distinguishable, however, are the cases of destruction induced by 
mistaken belief as to facts or legal consequences. Here the necessary act 
has been coupled with an intent to revoke. See 22 Harv. L. Rev. 374, 375. 
If effect is to be denied such a revocation, it must be by virtue of an 
inherent equitable power of the probate court to set aside acts on the 
ground of mistake, which should be exercised only if it appears that the 
testator, had he known the true situation, would have preferred the old 
will to none at all. See Joseph Warren, “ Dependent Relative Revocation,” 
33 Harv. L. REv. 337, 342. In the instant case such preference appears. 
On its face, the decision seems analogous to a line of English holdings 
(opposed by the only American case) that destruction of a will is inoperative 
if induced by mistaken belief in its uselessness. Clarkson v. Clarkson, 31 
L. J. P. (n.s.) 143; Giles v. Warren, L. R. 2 P. & D. 401; Goods of Thorn- 
ton, 14 P. D. 82. Contra, Emernecker’s Estate, 218 Pa. St. 3609, 67 Atl. 
701. In those cases, however, the uselessness was attributed to invalidity, 
so that it can be argued that the testator intended merely to destroy paper, 
not to “kill a living will.” Remedying the testator’s mistake in the present 
case seems clearly proper, but the court’s reasoning on the basis of con- 
ditional revocation is unfortunate. 
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Tue Curer Sources oF ENGLISH Lecat History. By Percy H. Winfield, 
LL.D. Introduction by Roscoe Pound. Cambridge: Harvard Univer- 
sity Press. 1925. pp. xviii, 374. Te 


Dr. Winfield has confined himself to the principal sources of English 
legal history and the literature which is strictly concerned with their criti- 
cism and elucidation. General legal history and monographs not bearing 
directly on the sources had to be left aside. To this original material he has 
provided a select and critical bibliography on the plan so admirably conceived 
by Gross, and this aspect alone of his work would win it a place on the 
shelves of every grateful student and teacher. The first chapter on “ Equip- 
ment for Research” follows well-known lines, although enlivened with some 
shrewd comments drawn from hard experience. His preference for the 
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“sink or swim” school of palaeography may not commend itself to all 
minds; a good man is doubtless all the better for helping himself, but a little 
formal instruction will save him time, and may help a timid soul over the 
pons asinorum. The second chapter on “ Existing Bibliographical Guides ” 
likewise covers familiar ground, while Anglo-Saxon law and the influence of 
Roman law on English law are duly treated in the next two chapters (which 
also include a guide to canonical literature). 

At this point the author is abandoned by his guides and plunges into the 
depths of unexplored bibliography, and it is here that his best work occurs. 
The fifth chapter on “ Statutes” for the first time attempts a history of 
statute law on its external side from the beginning to the present date. 
“Tt is a venturesome undertaking,” he writes, “to attempt a collection and 
evaluation of the sources of our statutes, for it means finding an answer to 
the question, ‘What would a lawyer of each successive century from the 
twelfth to the twentieth regard as an authentic source of legislative enact- 
ment?’” Such a sound approach could not fail to produce a solid and 
original study of an extremely intricate subject. It has been reproached 
to the middle nineteenth century that it was too much preoccupied with 
constitutional history. This may be so or not, but it must be confessed 
that all the same it has left us no serious examination of this fundamental 
of legal and constitutional history. Dr. Winfield may not have answered 
completely his own searching question, but he has done a good service in 
raising and discussing it. We suggest that it will be useful to bear in mind 
that many things were done in, or at, Parliaments which were not regarded 
as acts of Parliament although they appear on its rolls, and that even acts 
of Parliament were not necessarily statutes.* 

The statute roll is another great mystery, and it is astonishing that no 
one has yet felt the urge to study it carefully. Only when we know what 
things were put on it, how they got there, and why, and what procedure led 
up to their enrollment, shall we understand what amount of authority the 
statute roll ought to bear.2 The author remarks that Magna Carta does not 
appear on the statute roll. This is true only in a very technical sense; 
the text of the charter does in fact occur although in the special form of 
an “Jnspeximus and confirmation” under the date 1297. But there is a 
peculiar circumstance connected with this, for the numerous Ms. collections 
of statutes which were compiled in the fourteenth century more often give 
another form of the charter instead. This is the confirmation three years 
later which was enrolled on the charter roll and not on the statute roll. 
How came it that the statute roll copy was not in general circulation, and 
that the version which was enrolled only on the charter roll was so much 
better known? 

A chapter on the public records is followed by a long discussion of case 
law which has for its theme the history of the principle of precedent. It 
is in fact the history of a peculiar technique of discovering law which Dean 
Pound in his brief Introduction describes as characteristic of the common 
lawyer and so puzzling to follow for lawyers brought up in other traditions. 
Once a technique had been developed it became a habit of thought which 
firmly moulded the subsequent career of the law. He remarks that the same 
has been true of other systems as well, and the history of sources therefore 
becomes of double interest for it cannot be properly handled without making 
it the history of the spirit of the law as well. It is from this angle that 





1 PROCEEDINGS AND ORDINANCES OF THE Privy Counct, Nicolas ed., III, 22. 

2 Professor Tout has even suggested that “this enrollment is apparently an 
afterthought and does not take us further back than the latter part of the reign 
of Edward III. It does not, therefore, contain ‘originals’ of statutes. .. .” 
38 Enotisu Hist. REv., 271, 273. 
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Dr. Winfield writes his chapter on case law and it constitutes an important 
contribution to the subject. The author first establishes the seeming para- 
dox that though the Year Books look as if they were attempts to be reports, 
yet it is perfectly clear that the principle of precedent did not exist. Why 
then should people take the trouble to report? Unlike the report of to-day, 
they were not intended to assist the court in framing its judgment by the 
light of precedent. The best suggestion yet made is that they did attempt 
to help the practitioner in the oral debate before the court during which the 
sergeants extemporised while they “ licked their plea into shape,” as Mait- 
land put it. This may have been their origin but it was not necessarily the 
reason for their continuance. Some words that the author uses on their 
early occurrence in company with certain tracts on pleading almost make 
one inclined to believe that they later were regarded as subsidiary to and 
illustrative of these little treatises. We may suppose that the fluctuations 
of practice made it unsafe to trust to the letter of any treatise and that 
younger men especially found it useful to spend some time in noting what 
they heard'in court with a view to utilising their notes as supplementary 
illustrations of what was to be found in the textbooks. This may explain 
a circumstance about the year books which we believe has not yet received 
sufficient attention. That is, that the mss. seem always to be nearly con- 
temporary with the cases reported. We ’do not find fourteenth century 
cases reported in fifteenth century manuscripts. This need not mean that 
there was a feeling to discard material just because it was old; on the con- 
trary, there are numerous manuscripts of statutes written about 1500 which 
cover the whole stream of legislation from Merton (1237) downwards. If 
collected editions of statutes covering 250 years or so (even repealed and 
obsolete ones) were so frequently made, why were not complete sets of 
Year Books compiled? Obviously they were not regarded as reports in the 
modern sense; no lawyer who thinks the thoughts of the common law 
would discard reports from his library because they were thirty years old. 
And yet it is a fact that we do not generally find Year Book manuscripts 
which look more than about a generation later than the cases. Canonists on 
the other hand were daily using case law that was centuries old in some 
instances. On the assumption, however, that these Year Books were made 
by men who wanted not precedent, but something like an “ Annual Practice ” 
with which te supplement the treatises on procedure and pleading, one 
might explain why older years were not recopied for the use. of a new 
generation. Once devised, however, the Year Books continued but under 
the successive influence of various ideas. Dr. Winfield remarks on the 
gradual change in their contents, which become less concerned with pro- 
cedure and pleading and more interested in substantive law. It may be 
surmised that divisions in the profession may have left some scars on the 
fabric of legal literature, and that the rise of the class of prothonotaries 
with a closely-guarded professional tradition of pleading and forms may 
have relieved the sergeants of much anxiety on this score, at: the same 
time tending to stabilize practice, and so rendering reports of these points 
less necessary to the general practitioner, until finally the introduction of 
paper pleadings temporarily reduced this part of the law to something which, 
though complicated, still was nevertheless a routine. What assistance was 
required was then afforded by special collections of entries and forms. The 
Year Books were therefore left free to note more of substantive law, and 
having done so, their appearance became more attractive. The later fif- 
teenth century books still make very interesting reading, and it may be this 
which insensibly led readers to put more weight on their contents, gradually 
coming to regard them as precedent. Once this idea was grasped it became 
obvious that all the range of Year Books must be of similar value and so 
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they are posthumously regarded as reports, and the printing press came just 
in time to put collections of them into the libraries of practitioners. ‘This is 
not quite the theory that Dr. Winfield adopts (although it is not incon- 
sistent with it, and many facts that he mentions go to make it attractive). 
It will be enough to say here that his treatment of the subject is remark- 
ably suggestive — though he may not care to be held responsible for this 
particular suggestion. Once the profession began to desire a report, it 
remained to discover a suitable form, and the author describes the doubts 
and experiments which went to produce the final product of the modern 
law report. 

The next chapter, “ Abridgements,” is the only study which has so far 
been devoted to their particular problems. An original discussion and 
patient research are brought to bear upon the origin, progress, and signifi- 
cance of the abridgment idea, and upon the questions of authorship and 
bibliography of the earliest ones to get into print. The author skilfully 
traces the variations of their form and of the titles under which they classify 
their matter, and their evolution from a mere catch-word in the margin of 
a Year Book to a short side note which gradually develops into an equiva- 
lent of the modern head-note, and finally into an abridgment. Then, too, 
he points out that they may not be abridgments of preéxisting Year Books 
for, in the early days, a whole Year Book may be found ready classified — 
it was not all at once that it became an established habit to put the case 
in strict chronological order. Indeed, this is quite consistent with the theory 
we have just suggested as to the raison d’étre of the classical Year Books, 
and confirmation comes from the fact that the earliest abridgments like 
the early Year Book manuscripts cover a comparatively short period of 
time. The later fifteenth and the sixteenth centuries import a quite differ- 
ent idea, and it is then for the first time that we find abridgments which 
attempt to deal with a long range of years. A striking example is a manu- 
script in the Harvard Law Library (Dunn 41) which has given some 
trouble to the present writer in cataloguing. Finally it appeared that the 
history of the manuscript was this: there were two abridgments, one earlier, 
with much material from the reign of Edward III and the other later and 
covering parts of Richard II, Henry IV and Henry V —the latter quite a 
long run of cases. But a later owner thought this was still not compre- 
hensive enough, and so cut up the two separate books and bound them all 
together, putting the same titles of both compilations together. To this he 
prefixed a tract on pleading and so produced a volume five inches thick. 
We suggest that the curious arrangement of cases within each title of the 
printed abridgments — even those of the great FitzHerbert and Brooke — is 
evidence in support of the view that they did not compile ad hoc, but 
merely took a few old abridgments of different dates (each therefore select- 
ing from some particular period), and, by the simple application of scissors 
and paste, produced the stately folios which Dr. Winfield describes and 
whose arrangement seems so erratic. Be this as it may, it is clear that 
the thought which turned to FitzHerbert is very different from that which 
originally started the Year Books on their strange career. And if it was a 
changed outlook which provoked the printing of his immense abridgment, 
it is equally true that its publication reacted upon thought and strengthened 
the habit of looking to the Year Books (through the abridgments) for 
substantive law, and therefore precedent. From that point onwards Dr. 
Winfield clearly traces the trend towards arranging matter under heads of 
law instead of under actions and procedures, although within each title 
confusion still reigns supreme. Brooke’s only innovation was to add to 
each parcel of cuttings some cases from Henry VIII. But progress was 
steady and culminated in the modern Encyclopedia planned by Lord Hals- 
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bury. As a queer throw-back to the earlier type, we may remark that a 
new edition was published as late as 1924 of a book which consists entirely 
of extracts from cases arranged under heads, giving it the appearance of a 
medieval abridgment suddenly struck by a severe attack of sanity. Beal’s 
Cardinal Rules of Interpretation is a remarkable example of the convenience 
of the medieval method of handling matter which bears the medieval stamp 
so indelibly. Whether it was the object of the abridgers from Brooke on- 
wards to supersede the Year Books by their monstrous digests is not quite 
clear; but it is certain that this was in actual fact the result. 

There is one other point we would raise. Harvard has recently acquired 
several collections of manuscripts made by seventeenth century lawyers. 
Both the Twysden and the Turnour manuscripts are here, and may be 
compared with other similar collections elsewhere, and it is remarkable the 
number of abridgments they contain in hands of the seventeenth century. 
We suppose that it was a regular means of learning law to get a huge folio 
of blank paper with seven hundred pages or more, and write titles on the 
pages and then commonplace selected groups of Year Books and reports. 
Can it be possible that the earlier abridgments are also in part relics of a 
teaching (or learning) method? The seventeenth century placed consider- 
able value on these laborious undertakings, and the libraries of colleges and 
inns of court contain examples bequeathed to them by lawyers who regarded 
their gifts as valuable. 

The final chapter shows that there was just a chance that the English 
word “ Abridgment ” might have meant something more like the continental 
summa. “Textbooks and Books of Practice” begin with Glanvill and 
Bracton, but for some inexplicable reason the burst of glory with which 
Bracton’s work was first received soon became extinct. Hardly any manu- 
scripts are of a later date than 1350 and the abridgments of it were hardly 
more successful. It seems that the rich and heavy wine that Bracton 
served was too much for the age of the earlier Edwards, and it was only 
four centuries later that common lawyers found it a congenial beverage — 
and it was then that Bracton’s influence reached its height.2 In the middle 
of the fourteenth century the complete failure of the Bractonian tradition 
was patent and there was already fixed the habit of using instead a group 
of disorderly little tracts of marrationes—“ Tayles”—and procedure. 
For over a.century the common law pored over these unpleasant little books 
and derived from them a characteristic bent which it was hard to change. 
What would have happened if the Bractonian tradition had survived and 
the common law had grown accustomed to think in terms of systematic 
textbooks, can only be faintly guessed. It may not be too fanciful to 
point out the coincidence of the division of the prothonotaries from the 
sergeants and the changes in pleading and the change in the contents of 
the Year Books noted above, with one other significant event — the publi- 
cation of Littleton’s Tenures, which showed that at least one man could 
think of the law (or a substantial branch of it) as a whole and without 
burdening it unduly with masses of procedural detail. 

The theme around which the author builds his study of these tracts is the 
attempt of lawyers to find a means of expressing their law. 

“Tt was a period in which men were groping for forms of expressing the 
law. They did not quite know what ought to go into a law book, or how 
the matter should be distributed, or whether portions of it had better be left 
for incorporation in some other book, or what the title of a book should be.” 

And again, “in the dawn of our legal literature we can see men treading 
in the uncertain light, first in one direction, then in another. Some 





3 Bracton was the chief vehicle of Roman influence on English law. See 6 
HoxtpswortH, History or EnciisH Law, 639-640. 
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thought that the right path was report plus pleading plus note plus insti- 
tutional instruction, some that a combination of any three or two of these 
would suffice, and none can yet trace any well marked boundaries dividing 
these topics one from another.” 

These doubts remained very late; do not Coke’s Reports exactly fit the 
words we have just quoted? The gradual growth of the tendency to write 
more systematic books based on the newer technique of discovering law 
in place of the procedural tract is also the growth of the possibility of 
thinking about law in terms of substance instead of form, and as Dr. 
Winfield tells the story it is not merely useful bibliography, but rather 
legal history itself — and that of a very fundamental type, while the Intro- 
duction of Dean Pound puts the whole development in its setting of world 
history. The Preface explains that the book is based upon lectures de- 
livered in the Harvard Law School in 1923 and everywhere the touch of the 
experienced teacher is apparent in the style and handling of the matter. 
Dr. Winfield has produced a work which is more than a bibliography or a 
catalogue raisonné of sources; it is a history of the spirit of the law written 
from an original standpoint —that of the law’s ancient and modern ex- 
pression in its professional literature. If the author’s hope of a formal 
bibliography is ever realised, it will be due largely to the stimulus and 
example of this work. When, too, the same service is performed for 
American legal history (and here the need is even more urgent), no better 
model could be found for the treatment of the special problems involved; 
while as Dean Pound observes, modern lawyers faced with historical dis- 
cussions in modern cases are now given the opportunity of a sound basis 
of source criticism, and bibliographical guidance. 

THEODORE F. T. PLUCKNETT. 





Das WESEN DES ARBEITSVERTRAGES. Eine Untersuching ueber die Begriffe 
des Dienst- und Werkvertrages, sowie des Vertrags ueber anhaengige 
Arbeit. By Erich Molitor. Leipzig: A. Deichertsche Verlagsbuch- 
handlung, 1925. pp. iv, III. 


In the latest pamphlet (Number 7) issued by the Jnstitut fuer Arbeitsrecht 
at the University of Leipzig, Dr. Erich Molitor, a professor in that Uni- 
versity, undertakes to classify contracts for work and labor for the guidance 
of the jurist. He rejects at the outset any classification that might be sug- 
gested by the German Civil Code, for that is shaped in part by historical 
accidents, and besides under modern freedom of contract deviations are as 
likely to be encountered in every-day life as are the types of contracts 
standardized in the Code. Though before we read very far we find the author 
working his way back to the Code and demonstrating, as so many of his 
countrymen do today, that what he has discovered independently in the 
nature of things corresponds pretty well with the Code, his approach tends 
to give his presentation some value for students of systerhs of law other than 
that of the Buergerliches Gesetzbuch. 

Professor Molitor’s classification gives us on one side contracts for the 
doing of work and on the other contracts for the accomplishing of specific 
results by means of work: the Taetigkeitsvertrag and the Erfolgsvertrag. 
These are rather sharply contrasted: as to the incidence of risk such as the 
risk of non-performance through no fault of the worker and the risk of 
responsibility to outsiders; as to the method and degree of control open to 
the employer or work-buyer; as to the period of employment; as to the mode 
of payment; and as to the presence or absence of a personal element making 
delegation of duties improper. As so much depends in modern law on the 
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intent of the parties (however artfully this idea is worded), it is quite im- 
possible to insist on any of these distinctions. Thus the piece-work plan 
may lend itself more readily to payment for services under the contract for 
results than under the contract for work, but it can be used for either. Like- 
wise the duration of the employment is a less important factor in the former 
than in the latter, and will probably be measured differently in the two, but 
a phrase may show an opposite intent in either situation. Nevertheless a 
series of presumptions can be built up to aid in the interpretation of contracts 
in ieee respects in connection with which such a classification may be 
helpful. 

When the author turns to German law, he finds two concepts, Dienstvertrag 
and Werkvertrag, in which in spite of many disguises he is pleased to recog- 
nize the essence of his own classification. The greater part of the book is 
devoted to explaining (or explaining away) the obvious failure of the Code 
to conform to the requirements of the two types of contracts. In particular, 
the recognition by law of the dependence of the laborer and its interference 
with the whole contractual scheme by social legislation calls for a laborious 
reconciliation, and to it is accordingly devoted the third part of the work. 

It is illuminating to see how closely parallel the problems are here and in 
Germany in any analysis of the so-called labor contract. In the first place 
both countries have fallen into the habit of considering the relation purely 
contractual, and in both the jurist is called upon to explain state dictation 
of rights and powers as something extraordinary. Both countries think of 
“freedom of contract ” as a sort of jural postulate. In both countries has 
there been a legislative tendency to overlook distinctions in types of labor 
relations and to legislate as if all worked under one plan. Professor Molitor’s 
analysis carries a valuable suggestion for us, though it is primarily concerned 
with another law. N. I 





ANNUAL REPORT OF THE PERMANENT CouRT OF INTERNATIONAL JUSTICE. 
Series E, No.*1, Official Publications of the Court. Leyden: A. W. 
Sijthoff’s Publishing Co. 1925. pp. 440. 


It is always difficult for one to mark with any certainty the significant 
events of one’s generation. History records so many absurd blunders of 
persons who ventured to value some contemporary event or to predict the 
permanence of some contemporary literary or artistic production. The late 
Anatole France took an almost unholy joy in weaving his historical sketches 
around this theme —the utter futility of contemporary judgments. He 
loved to drive home the lesson as he does so effectively in The Procurator 
of Judea with Pilate’s ruminative reply to the eager question of a former 
companion: “ Jesus, Jesus, I don’t recall the name.” Thus would the great 
French master teach us humility and modesty in our judgments. Cardinal 
Newman was wont to deplore the scarcity in the English language of ad- 
jectives of appreciation. The great Cardinal died before the present age of 
advertising with its vocabulary of superlatives and its glaring exaggerations. 
It has created in all of us a morbid taste for the highly colored and bizarre 
both in thought and language. We seek the challenging title for book or 
article. Thus the “ Greatest Blunder of all History ” may conceal a schol- 
arly study of the Bolshevist movement in Russia and the “ World’s Greatest 
Experiment ” may introduce us to an accurate analysis of the jurisdiction 
and procedure of the Permanent Court of International Justice. 

It is with these thoughts that the reviewer turns the pages of this latest 
publication of the Permanent Court and wonders whether it is destined to 
preserve the story of a great effort that failed or to mark the beginning of a 
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series which will annually record the steady growth of a peaceful and 
rational determination of international controversies. 

The title of this volume accurately describes its purpose and its contents. 
It is the beginning of a new series of the Court’s official publications which 
the Court decided should be designated “Series E” and should consist of 
yearly statements of the Court’s activities. It was further decided that the 
first volume of the series “should cover the whole of the Court’s activities 
from January, 1922, to June 15th, 1925.” Such is the origin and authority 
of this first Annual Report. It is most carefully prepared and arranged 
and constitutes in convenient form a summary of all the previous official 
publications. Thus it contains’ a summary of judgments (Series A) and a 
summary of advisory opinions (Series B) with the salient facts involved 
which have already been published in detail in “ Series C,” and also im- 
portant portions of “Series D,” which deals with acts and documents con- 
cerning the organization of the Court. In addition the volume contains 
biographies of the judges; a full list of the assisting personnel and, perhaps 
in answer to Mr. Wigmore’s protest, staff regulations and rules governing 
the use and occupation of the Peace Palace. The statement of the Court’s 
finances is very complete and instructive. Chapter IX of the Report, 
which presents lists of official and unofficial publications concerning the 
Court, will prove invaluable to the student. 

To the reviewer the most significant portion of the entire report is the 
third addendum to the extracts from international agreements affecting the 
jurisdiction of the Court.? It is indeed impressive to note how the Court 
has taken its place in the minds of statesmen and Foreign Offices as the 
obvious recourse when differences cannot be composed in the ordinary course 
of diplomatic negotiations. It is the compulsory jurisdiction of the Court 
provided for in numberless treaties and agreements between states which 
justifies the hope of its increasing influence. The second section of Chapter 
X* contains in chronological order new international agreements affecting 
the jurisdiction of the Court concluded or published since the appearance 
of the second edition of extracts* published in June, 1924. Any one who 
seeks to judge justly the present value and future influence of the Perma- 
nent Court should study carefully the previously published extracts and 
Section II of the Addendum in this first Annual Report. As typical pro- 
visions of these very recent agreements, note Article VII of the Commercial 
Convention between Czechoslovakia and the Netherlands which provides: ® 
“ Any dispute in regard to the interpretation, application and execution of 
the present Convention which cannot be settled between the High Contract- 
ing Parties by the diplomatic channel shall be submitted to the Permanent 
Court of International Justice.” Or again, as another type, note Article 
VI of the Treaty of Defensive Alliance between Esthonia and Latvia which 
provides: ® “ All disputed questions which may arise between the High Con- 
tracting Parties and which cannot be settled by diplomatic means shall be 
laid before the Court of International Justice or submitted to international 
arbitration.” 

Of particular interest to us is the exchange of notes which took place be- 
tween the American and Dutch Governments on the day of the signing of 
the Convention respecting the regulation of the liquor traffic. This exchange 
was to the effect (to quote the Court’s note at page 204 of the Report) 
“that in the event of the adhesion of the United States to the Protocol of 
December 16, 1920, under which the Permanent Court of International 
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Justice was created at the Hague, the United States Government would 
not be averse to considering a modification of the said Convention or the 
making of a separate agreement providing that claims mentioned in Article 
IV of that Convention which cannot be settled in the way indicated in 
the first paragraph of that Article shall be referred to the Permanent Court 
of International Justice instead of the Permanent Court of Arbitration.” 

Thus is the jurisdiction of the Court extending by consent of the States 
to cover a multitude of matters which are the proper subject of international 
agreement. Are we not justified in treating these “agreements to submit ” 
as evidence that in modern international life a tribunal of this character is 
urgently required? Furthermore, we feel that one would not be unreason- 
ably optimistic or unduly prejudiced who should draw two conclusions from 
a study of this entire Report. 

First: That the actual work of the Court is likely to grow steadily during 
the next decade as controversies arise under the many agreements which 
provide for submission to the Court in certain contingencies. 

Second: That just because in so many cases it can be appealed to, it is 
already a very real aid in the conduct of international relations. Its very 
existence renders more effective the usual methods of diplomatic negotia- 
tion. ‘The possibility that its jurisdiction may be invoked will lead to 
speedier settlement of controversies and thus avoid the inevitable friction 
of the long continued and often fruitless diplomatic correspondence. 
Surely then this first Report is significant. It may well be the beginning 
of a series of annual reports which will record the steady and wholesome 
development of a great international tribunal to which with growing con- 
fidence, sovereign states will submit controversies which direct methods of 
negotiation cannot settle. Rotanp S. Morris. 





Economics oF our PATENT SYSTEM. By Floyd L. Vaughan. New York: 


The Macmillan Company. 1925. pp. Xv, 283. 

The economics of the patent system is a matter which has received much 
less attention from economists than it deserves. One hundred and twenty- 
five years ago, our ancestors were living in much the same material sur- 
roundings that their ancestors had lived in since the dawn of history. 
Time, space and matter were almost as much beyond human control in the 
days of Napoleon as in the days of Alexander the Great. Since Napoleon, 
the mechanical, electrical and chemical revolutions have wholly changed 
man’s material surroundings, with an incidental result of vastly increasing 
his numbers, and altering his whole social and political, as well as economic, 
entourage. 

What part have patent systems played in this stupendous outburst of in- 
ventive genius and development? There has been little, if any, change for 
the better in man’s intellectual capacity during the last hundred years as 
applied to the older spheres of thought and art. The secret of his rapid 
inventive development cannot be explained by a sudden increase in his 
mental capacity. Moreover, in ancient times as now, many great inven- 
tors, like many great artists, labored for the love of the work. The germ of 
many a modern invention is to be found buried in the works of such men 
as Archimedes and Leonardo da Vinci. 

The chief deterrent factor lay not in want of inventive mental capacity 
or even in the lack of stimulation of inventive thought by hope of financial 
return. The difficulty was an economic one. Only inventions which were 
capable of utilization and popularization by the efforts of the inventor him- 
self were able to be developed. But the inventions which have revolution- 
ized modern civilization are of a character which no one man, however great 
his genius, could bring to fruition. They have required the codperative 
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labors not only, in most instances, of many improving inventors to perfect 
practical forms of the basic idea, but, also of innumerable engineers, finan- 
ciers, trained workmen, salesmen and capitalists to embody that idea in 
practical form and educate the public to take advantage of it. In the last 
century, such codperative effort has for the first time in history become 
possible through the growth of the corporation law, which has provided 
means for the necessary aggregations of capital, and the growth of the 
patent system, which made it possible for capital to be utilized for in- 
ventive development. The patent system has been a vital economic factor, 
not merely because it stimulated individual inventors by the hope of reward, 
but even more because it has made it possible for capital to be raised and 
utilized for the development of inventions. Without patent protection it 
would be economically impossible to secure capital for inventive develop- 
ment, since if a competitor were free to copy the developed device, without 
having to pay the overhead expense of development, the copier would always 
be in an economic position to put the original developers out of business. 
It is the patent system alone which makes possible a return upon capital 
invested in inventive development, and it is surely no accident that the 
United States, which gives to the inventor and his assigns the largest pro- 
tection, has been the leader in inventive development. 

Mr. Vaughan’s book, however, completely overlooks all these fundamental 
economic considerations. It deals merely with alleged defects in our patent 
laws. Patent property, like all other species of property, real and personal, 
has sometimes been used illegally for monopolistic or other unfair purposes. 
For this Mr. Vaughan blames the patent system, although he fails to show 
why the patent system is responsible for it. His picture is extraordinarily 
gloomy, because he dwells only on defects. Of virtues, he tells us nothing. 
Moreover, many of his charges are based upon the allegations of pleadings, 
or the testimony at public hearings, and the reports of political committees 
based thereon. Anyone who has had much experience with such proceedings 
realizes with what caution such statements must be taken. To the decisions 
of the courts in such cases, Mr. Vaughan gives comparatively little and very 
inadequate attention. 

The first six chapters of the book are devoted to hostile criticisms of 
such character that on reaching the seventh and last chapter, which is en- 
titled “ Remedies,” one is quite prepared for his first heading, “ Demand 
for the Abolition of Patents,” and is only surprised that the author leaves 
us in doubt as to whether or not he agrees with it. The heading, “ Proposals 
for Improvement of the Patent System,” with which his book concludes, 
suggests that the anti-trust laws be more vigorously applied, that litigation 
be expedited and diminished, that patents be better solicited and examined, 
and that various features of foreign patent practice be adopted. One who 
is seeking constructive ideas concerning legal or economic aspects of the 
patent system will find little that is of interest in Mr. Vaughan’s book. 

M. B. 





Reports oF CASES IN THE VICE ADMIRALTY OF THE PROVINCE OF NEw YorK 
AND IN THE CourT oF ADMIRALTY OF THE STATE oF NEw York, 1715- 
1788, With an Historical Introduction and Appendix. Edited by 
Charles Merrill Hough. New Haven: Yale University Press. 1925. 
Pp. XXxvi, 311. 


The cases reported in this volume after great labor and devotion on the 
part of Judge Hough, assisted by various members of the Admiralty Bar of 
New York City, are the sources presumably consulted in 1838 by Judge 
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Betts in preparing his Summary of Practice in the Admiralty Courts of 
the Southern District of New York. For while they are mostly con- 
cerned with violations of- customs and navigation laws, they include and 
demonstrate a fairly wide range of procedure and substance, including libels 
for possession, actions by foreign attachment, libels for assault, to secure 
the employment of a vessel by part owners in case of disagreement, and 
proceedings im rem to enforce liens for wages, bottomry and salvage. The 
volume also contains various early forms of pleadings, a bill of costs, and 
an inventory of a typical small trading sloop of 1762. 

No first-hand evidence is needed to secure acceptance of Mr. Justice 
Story’s statements in the leading case of De Lovio v. Boit,' as to the 
wide range of admiralty jurisdiction in our courts in Colonial times as 
compared with the restricted jurisdiction in England resulting from the 
jealousies of the common law judges there, but this volume furnishes such 
evidence in handy and interesting form. In this connection it is note- 
worthy that the papers in these early cases show that the decisions were 
neither handicapped nor assisted by the citation of precedents or authorities 
by either counsel or judges, with the exception of one or two references to 
a treatise. Such records, however, as exist in other districts, notably in 
Massachusetts, indicate a similar range of jurisdiction and a similar pro- 
cedure in the early admiralty courts. 

The cases contain a good deal of matter of human interest. For example, 
the Court speedily disposed of a complaint by a seaman for excessive 
punishment when it appeared that the seaman was quite satisfied with the 
justice of his treatment until a third party on an arrangement to receive 
one-half of the recovery stirred him up to litigation. In another case, a 
purchaser at court sale of a slave recovered his money when it proved 
that the slave was entitled to his liberty, and in another, salvage was allowed 
on slaves aboard the salved vessel and duty was collected on them. The 
doctrine that salvage is forfeited by theft by the salvor is clearly enun- 
ciated. Penalties were imposed for violation of the statute prohibiting the 
cutting of white pine trees of over two feet in diameter, though the defend- 
ant offered to prove that he cut them for his own use and that they were 
not in fact fit for ‘masting the Royal Navy.” Many of the prize cases 
involved the issue of nationality. When concealment of papers or “ color- 
ing” of papers was proved, the judges made short work of condemnation. 
The methods resorted to for the concealment and “ coloring” strongly sug- 
gest methods now used to violate oyr customs and liquor laws, but the 
urge of commerce and of war conditions for the condemnation of prizes 
seem to differ from the urge of the 18th Amendment today. One might 
infer that the judicial mind was and is personal. 

Considerable human interest is added to the volume by Judge Hough’s 
historical and biographical material and by the excellent illustrations, por- 
traying three of the earlier judges and certain tokens of the courts. 

All interested in the history of admiralty jurisdiction in the United States 
are indebted to Judge Hough for his preservation of these sources and for 
his interpretative and enriching editorial work. 

Cuartes F. Dutcu. 





PROCEDURE AND PRACTICE BEFORE THE UNITED STATES BoaRD oF Tax 
AppeaLs. By George E. Holmes and Kingman Brewster. Washington: 
John Byrne & Co. 1925. pp. 225.. 

The Board of Tax Appeals was created as the result of an effort to pro- 
vide some machinery not directly under control of the Treasury Department 
1 2 Gall. 398, Fed. Cas. No. 3776 (1815). 
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to which appeals from the Commissioner of Internal Revenue, on facts as 
well as law, might be taken. The Department desired to keep the Board 
as an “independent ” organization within the Department; Congress was 
doubtless right in making it a Board appointed directly by the President, 
on a parity with the Interstate Commerce Commission. 

In its first year the Board has made rules for its action, and has gone 
far to delimit its jurisdiction. It has also given opinions in Appeals which 
have filled a large volume of reports. It is a strong body, with an able 
chief. On the whole, however, its decisions have been a bit disappointing 
to those who hoped it might illuminate the legal interpretation of the 
Revenue Act. Most of its decisions have turned solely on the facts of 
the cases. This, in truth, was just what one might have expected. And 
its ways are no less important because it deals with millions in money rather 
than with brilliant expositions of legal principle. 

Every lawyer in tax practice must deal with the Board of Tax Appeals; 
and the author of the standard work on the Income Tax is naturally turning 
to the procedure of the new Board. Mr. Holmes, with the able help of 
Mr. Brewster, has carefully and clearly developed his subject. After a 
chapter on the history of the Act of 1924 so far as it concerns the Board, 
and one on procedure in the Bureau of Internal Revenue preliminary to 
appeal, there follow chapters on the jurisdiction of the Board, the rules 
of procedure, the rules of evidence, and the method of presenting cases 
before the Board. In appendices are given the rules of the Board, the pro- 
visions of the Act creating the Board, and the reports of the congressional 
committees, together with forms for use in the Bureau and in the Board. 
Ample indices are appended. 

It would be hard to improve either the form or the substance of this 
little book. 

J. H. Beate. 
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